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Court of Appeals of the District of Columbia. 

No. 4107. 


United States Shipping Board Emergency Fleet Corporation, 

Appellant, 

vs. 

Jeremiah O’Shea. 


a Supreme Court of the District of Columbia. 

At Law. 


No. 66909. 


Jeremiah O’Shea, Plaintiff, 
v. 

United States Shipping Board Emergency Fleet Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 18, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 66909. 

Jeremiah O’Shea 


v. 

United States Shipping Board Emergency Fleet Corporation. 

Plaintiff sues the defendant for that the said defendant was at the 
times hereinafter mentioned and now is a corporation organized and 

1—4107a 
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existing under and by virtue of the laws of the United States, with 

principal oflice in the District of Columbia; that the said defendant 

did, at the times hereinafter mentioned, have control of and operate, 

through its duly authorized agent, a certain merchant vessel, to wit: 

S. S. “Dungannon”; that the said merchant vessel was at the times 

hereinafter mentioned, an oil tanker and was equipped with an oil 

storage tank which was situated immediately below the cargo hold; 

that the plaintiff is a citizen of the State of Massachusetts, and is 

domiciled in the Citv of Boston. State of Massachusetts; that on or 

* 

about November *21, 1020. plaintiff was employed by defendant, 
through its duly authorized agent, at the port of New York. State of 
New York, as a boatswain on the said vessel, at the rate of wages of 
ninety-five dollars ($9o.OO) per month, fora voyage to Brest. France, 
and hack to the United States to a final point of discharge north of 
Cape Hattcras; that plaintiff signed the usual shipping ar- 
2 tides or mariner's contract; that plaintiff in the course of his 
employment as aforesaid was under the direct orders of the 
captain and first mate of the said vessel and was compelled to obey all 
instructions given by the said captain or said first mate, who were 
employed in their said capacities by defendant through its dulv 
authorized agent; that prior to January .*>, 1021. a cargo of oil was 
pumped into the storage tank aforesaid; that the said storage tank 
and the pumping of oil thereinto, as aforesaid, were in the charge of 
and under the immediate and personal direction and supervision of 
the chief engineer and first and second assistant engineers of the said 
vessel, who were employed in their said capacities hv defendant 
through its duly authorized agent; that when the said oil was so 
pumped into the storage tank aforesaid, the covers of the holes on 
the top of said storage tank into which said oil was being pumped 
were negligently and carelesslv left off* and not secured over said 
holes; that the duty of seeing that these covers were properly secured 
before pumping said oil into the said storage 4 tank was that of the 
chief engineer and first and second assistant engineers, and that thev 
neither saw that said work was done or ordered it to be done; that oil 
was pumped into said storage tank until it overflowed through the 
holes so negligently left open into the cargo hold; that after the said 
vessel had put to sea the rolling of the vessel caused a still greater 
quantity of oil to issue from said holes into said cargo hold; 
J that on or about January 10*21. so much oil had entered 
into the said cargo hold that said oil was to a depth of al>out 
dl-j feet in said cargo hold; that on or about January 3. 1921. while 
the vessel aforesaid was on the high sen< bound for the port of New 
Orleans, Louisiana, plaintiff was ordered and eom]>ellod hv the said 
captain of the vessel aforesaid to go down into said cargo hold with the 
seamen on said vessel and to remove said oil therefrom by pouring 
as much thereof back into the storage tank a- said tank would con¬ 
tain and by hauling the remainder out of said cargo hold hv means 
of buckets, etc., that plaintiff, relying on the superior skill and 
knowledge of said captain and in obedience to his orders, did go 
down into said cargo hold as ordered by the captain aforesaid to 
perform the said work; that on or about January 0. 1921. when plain- 
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tiff was working in said cargo bold and was attempting to fasten one 
of the covers on the top of said storage tank in obedience to orders 
of the captain, the sweep of the oil in said cargo hold as the vessel 
rolled, tore plaintiff’s grasp from the said cover which he was at¬ 
tempting to fasten, hurled him to one side arid sweeping back 
slammed him down on his back on top of the flanges on the top of 
the tanks; that plaintiff was almost hurled unconscious by the said 
blow and was unable to arise, sustaining an injury to his spine; that 
plaintiff was brought to his hunk and suffered excrutiating mental 
and physical pain: that he was passing blood and called the attention 
of the captain to the said condition: that the said captain 
4 nevertheless ordered him to attempt to work and that plaintiff 
accordingly endeavored to comply with said order and 
struggled around until on or about the 1 Oth day of January, 1921. 
when he completely collapsed and was once more carried to his bunk; 
1 hat the said vessel proceeded on her voyage with plaintiff helpless 
and suffering terrible pain until said vessel arrived at the mouth of 
the Mississippi River on or about January 14. 1921 ; that at the 
quarantine station in said Mississippi River the said vessel was 
boarded by a physician who examined your plaintiff and ordered 
the captain aforesaid to send him to the Marine Hospital immediately 
upon arrival at New Orleans; that the said vessel docked at the port 
of New Orleans on the following day, to wit. Saturday morning Janu¬ 
ary lo, 1921 ; that notwithstanding the orders of said physician at 
the quarantine station, and notwithstanding the fact that the said 
captain knew the pain that plaintiff wa< undergoing, the said captain 
of said vessel did nothing toward alleviating the plaintiff’s suffering, 
obtained no medical attention for plaintiff, and did not send him to 
the Marine Hospital or to any hospital: that it was not until almost 
three days after the arrival of said vessel in said port, to wit. the after- 
norm of Mondav January 17. 1921. that plaintiff was sent to the 
United States Marine Hospital bv the agent of the International 
Seamen’s Union at Now Orleans who had onlv then discovered plain¬ 
tiff’s condition ; that the said in jury to the plaintiff's spine is perma¬ 
nent and as a result thereof plaintiff is permanently disabled; that 
the said injury to the plaintiff was not caused by plaintiff’s 
o own negligence, carelessness or unskill fulness but was caused 
by the negligence, carelessness and unskillfulness, first of the 


said chief engineer and first and second assistant engineers, all officers 


on the said vessel, in not attending to their dutv to see that the covers 


on said storage tank had been properly placed and secure; and that 
said injury was further and especially due to the gross carelessness, 
unskillfulness and negligence of the said captain of the said vessel in 
ordering and compelling plaintiff to perform the aforesaid work in 
said cargo hold when the said captain well knew the dangerous 
nature of said work, and well knew that plaintiff was reiving on hi* 
superior skill and knowledge as to whether said work was dangerous 
or not: that as a result of said injury plaintiff has suffered the follow¬ 
ing damages: 
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For loss of wages and subsistence at the rate of Six 
($6.00) Dollars per day, from January 6th, 1921 fora 
period of twenty-five years (25) plaintiff’s active life 
expectancy during which he will be permanently dis¬ 
abled, the sum of. $54,750.00 

For the mental and physical pain and suffering sus¬ 
tained by plaintiff and which he will have to sustain 
during the remained of his life, the further sum of. 25,000.00 
For the damages suffered by plaintiff on account of the 
negligent failure of said captain to furnish him with 
medical attention on the arrival of the vessel at the 
port of New Orleans, the sum of. 5,000.00 

This suit is brought under the Act of Congress of June 5, 1920. 
And plaintiff* claims $84,750.00 with interest thereon from 

6 the 3d day of January, 1921, besides costs. 

FAYETTE B. DOW, 
Attorney for the Plaintiff, 

WILLIS CRANE, 

Of Counsel. 

Demurrer. 

Filed September 13, 1922. 

******* 

Now comes the defendant and says that the Declaration filed by 
the plaintiff in the above entitled cause is bad in substanee. 

As grounds for said demurrer the defendant says: 

1. While the declaration alleges that the Chief Engineer and As¬ 
sistant Engineer of defendant’s vessel upon which plaintiff was 
employed were negligent, it appears upon the face of the declara¬ 
tion that such alleged negligence was not the proximate cause of 
the injury to plaintiff; 

2. While the declaration alleges that the Captain of the vessel 
was negligent, it appears upon the face of the declaration that such 
alleged negligence was not the proximate cause of the injury to 
plaintiff; 

3. While the declaration alleges in general terms that the Captain 
was negligent, the declaration fails to show wherein or in what re¬ 
spect he violated any duty which defendant owed plaintiff or for 
which the defendant would be liable to respond to the plaintiff in 
damages; 

4. It appears from the allegations of the declaration that 

7 the plaintiff’s injury resulted from the ordinary rolling of the 
vessel, the risk of which plaintiff assumed when he entered 

defendant’s employ; 

5. While the declaration states as a conclusion of law that de¬ 
fendant was negligent, there is no allegation of fact, which, if 
proved, would establish a case of actionable negligence on the part 
of the defendant. 

McKENNEY & FLANNERY. 

Attorneys for Defendant. 
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Fayette B. Dow, Esqr., 

Attorney for Plaintiff : 

Please take notice that the foregoing demurrer will be for hear¬ 
ing on Friday, September 15th, 1922. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 

Service of copy of the foregoing demurred and notice is acknowl¬ 
edged this 12th dav of September, 1922. 

FAYETTE B. DOW, 
Attorney for Plaintiff. 

Memorandum. 

October 27, 1922.—Demurrer to declaration sustained. 

Amended Declaration. 

Filed November 20,1922. 

******* 

I. Plaintiff sues the defendant for that the said defendant was 
at the times hereinafter mentioned and now is a corporation 
<S organized and existing under and by virtue of the laws of 
the United States, with principal office in the District of Co¬ 
lumbia; that the said defendant did, at the times hereinafter men- 
' tioned, have control of and operate, through its duly authorized 
agent, a certain merchant vessel, to wit: S. S. “Dungannon;” that 
tiie said merchant vessel was at the times hereinafter mentioned, an 
oil tanker and was equipped with an oil storage tank which was 
situated immediately below the cargo hold; that the plaintiff is a 
citizen of the State of Massachusetts, and is domiciled in the City 
of Boston, State of Massachusetts; that on or about November 21. 
1920, plaintiff was employed by defendant, through its duly author¬ 
ized agent, at the port of New York, State of New York, as a boat¬ 
swain on the said vessel, at the rate of wages of ninety-five dollars 
($95.00) per month, for a voyage to Brest, France, and back to the 
United States to a final point of discharge north of Cape Hatteras; 
that plaintiff signed the usual shipping articles or mariner’s con¬ 
tract; that upon and during the employment of plaintiff by the 
defendant as aforesaid it became and was the duty of the said de¬ 
fendant to exercise reasonable care and reasonable diligence in pro¬ 
viding a safe place for plaintiff to work, and to exercise reasonable 
care and reasonable diligence in providing proper safe and sufficient 
boats, appliances, and other equipment, in, by, with or about which 
plaintiff was required to work, and to take reasonable precautions 
to secure the safety of said plaintiff in the course of his em- 
9 ployment as aforesaid; that notwithstanding its duty in these 
respects, the said defendant failed to exercise reasonable care 
and reasonable diligence in providing a safe plfpe for plaintiff to 
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work, and failed to exercise reasonable care and reasonable diligence 
in providing proper, safe and sufficient boats, appliances, and other 
equipment, in. by, with, or about which plaintiff was required to 
work, or to take reasonable precautions to secure the safety of said 
plaintiff in the course of bis employment as aforesaid, but, on the 
contrary negligently provided an unsafe place for plaintiff to work 
or negligently provided improper, unsafe or insufficient boats, ap¬ 
pliances, and other equipment, and negligently failed to take rea¬ 
sonable precautions to secure the safety of said plaintiff in the 
course of his employment, as hereinafter set forth; that prior to 
January 3, 1921, a cargo of oil was pumped into the storage tank 
aforesaid; that the said storage tank and the pumping of oil there¬ 
into, as aforesaid were in the charge of and under the immediate 
and personal direction and supervision of the chief engineer and 
first and second assistant engineers of the said vessel, who were 
employed in their said capacities bv defendant through its duly 
authorized agent; that when the said oil was so pumped into the 
storage tank aforesaid, the covers of the holes on the top of said 
storage tank into which said oil was being pumped were negligently 
and carelessly left oil* and not secured over said holes: that the duty 
of seeing that these covers were properly secured before pumping 
said oil into the said storage tank was that of the chief en- 

10 gineer and first and second assistant engineers and that they 
neither saw that said work was done nor ordered it to be 

done; that oil was pumped into said storage tank until it overflowed 
through the holes so negligently left open into tlie cargo hold: 
that after the said vessel had put to sea the rolling of the vessel caused 
a still greater quantity of oil to issue from said holes into said 
cargo hold; that on or about January :>. 1021. so much oil had en¬ 
tered into the said cargo that said oil was to a depth of about 3VL* 
feet in said cargo hold: that the said cargo hold became and then 
and thereafter was a dangerous place to work, due to the sweep 
and roll of oil therein, and the presence of gases or fumes arising 
from said oil and that the boat, appliances or other equipment be¬ 
came and then and thereafter were improper, unsafe and insuffi¬ 
cient due to the presence of the said oil and fumes in the said 
cargo hold; that plaintiff in the course of his employment as afore¬ 
said was under the direct orders of the captain and first mate of 
the said vessel and was compelled to obey all instructions given by 
the said captain or said first mate, who were employed in their 
said capacities by defendant through its duly authorized agent; 
that on or about January 3. 1921. while the vessel aforesaid was on 
the high seas bound for the port of New Orleans, Louisiana, plaintiff 
was ordered and compelled by the said captain of the vessel afore¬ 
said to go down into said cargo hold with the seaman on said 
vessel and there work, and to remove said oil therefrom by pour¬ 
ing as much thereof back into the storage tank as said tank 

11 would contain and by hauling the remainder out of said 
cargo hold bv means of buckets, etc.: that the said captain 

negligently failed to warn plaintiff of the dangerous character of 
the work said plaintiff was required to do, and negligently failed 
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to warn plaintiff of the unsafe and dangerous character of the place 
in which he was required to work, and negligently failed to warn 
plaintiff of the improper, unsafe and insufficient boat, appliances, 
or other equipment in, by, with or about which plaintiff was re¬ 
quired to work as aforesaid; although the captain well knew of the 
existence of said conditions, and well knew that plaintiff was rely¬ 
ing on his superior skill or knowledge as to whether said condi¬ 
tions existed; that plaintiff, relying on the superior skill and knowl¬ 
edge of said captain and in obedience to his orders, did go down 
into said cargo hold as ordered by the captain aforesaid to perform 
the said work; that on or about January (>, 1021, when plaintiff was 
working in said cargo hold and was attempting to fasten one of the 
covers on the top of said storage tank in obedience to orders of the 
captain, the sweep of the oil in said cargo hold tore plaintiff’s grasp 
from the said cover which he was attempting to fasten, hurled him 
to one side and sweeping back slammed him down on his back on 
top of the flanges on the top of the tanks; that plaintiff* was almost 
hurled unconscious by the said blow and was unable to arise, sus¬ 
taining an injury to his spine; that plaintiff was brought to his 
bunk and suffered excruciating mental and physical pain; 
12 that he was passing blood and called the attention of the 
captain to the said condition; that the said captain never¬ 
theless ordered him to attempt to work and that plaintiff accord¬ 
ingly endeavored to comply with said order and struggled around 
until on or about the 19th day of January, 1921, when he com¬ 
pletely collapsed and was once more carried to his bunk; that the 
said vessel proceeded on her voyage with plaintiff helpless and suffer¬ 
ing terrible pain until said vessel arrived at the mouth of the Miss¬ 
issippi River on or about January 14, 1921; that at the quarantine 
station in said Mississippi River the said vessel was boarded by a 
physician who examined your plaintiff and ordered the captain afore¬ 
said to send him to the Marine Hospital immediately upon arrival at 
New Orleans: that the said vessel docked at the port of New Orleans 
on the following day, to wit, Saturday morning January 15, 1921; 
that notwithstanding the orders of said physician at the quarantine 
station, and notwithstanding the fact that the said captain knew the 
pain that plaintiff was undergoing, the said captain of said vessel 
did nothing toward alleviating the plaintiff’s suffering, obtained no 
medical attention for plaintiff, and did not send him to the Marine 
Hospital or to any hospital; that it was not until almost three days 
after the arrival of said vessel in said port, to wit, the afternoon of 
Monday January 17, 1921: that plaintiff was sent to the United 
States Marine Hospital by the agent of the International Seamen’s 
Union at New Orleans who had only then discovered plaintiff’s con¬ 
dition; that the said injury to the plaintiff’s spine is permanent 
and as a result thereof plaintiff is permanently disabled; and has 
and will suffer great mental and physical pain and distress 
1?> for the remainder of his life as a result thereof; that the said 
injury to the plaintiff was not caused by plaintiff’s own 
negligence, carelessness or unskillfulness but was caused by the 
negligence, carelessness and unskillfulness of defendant or its agents 
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as aforesaid; that as a result of said injury plaintiff has suffered the 
following damages: 


For loss of wages and subsistenee at the rate of Six 
($6.00) Dollars per day, from January 6th, 1921 for 
a period of twenty-five years (25) plaintiffs active life 
expectaney during which he will be permanently dis¬ 
abled, the sum of.$54,750.00 

For the mental and physical pain and suffering sustained 
by plaintiff and which he will have to sustain during 

the remainder of his life, the further sum of. 25,000.00 

For the damages suffered by plaintiff on account of the 
negligent failure of said captain to furnish him with 
medical attention on the arrival of the vessel at the 
port of New Orleans, the sum of. 5,000.00 


This suit is brought under the Act of Congress of June 5, 1920. 
The plaintiff claims $84,750.00 with interest thereon from the 3d 
day of January, 1921, besides costs. 

* * * * * * * 

FAYETTE B. DOW. 
Attorney for the Plaintiff. 

WILLIS CRANE, 

Of Counsel. 


14 Plea to Amended Declaration. 

Filed December 6, 1922. 

******* 

Now comes the defendant and for plea to the amended declaration 
filed by the plaintiff in the above entitled cause says that it is not 
guilty as therein alleged. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed January 6, 1923. 

******* 

The plaintiff joins issue on the defendant’s plea. 

FAYETTE B. DOW, 
Attorney for Plaintiff. 
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Memoranda. 

June 13, 1923.—Jury sworn and respited. 

Plaintiff withdraws counts two and three of amended declaration. 

June 14, 1923.—Verdict for plaintiff for $25,000.00. 

Motion for New Trial. 

Filed June 18, 1923. 

* * * * * * * 

Now comes the defendant and moves the court to set aside the 
verdict heretofore rendered in the above entitled cause and to grant 
a new trial, upon the following grounds: 

1. The verdict is contrary to the evidence; 

15 2. The verdict is against the weight of the evidence; 

3. The verdict is contrary to the instructions given by the 
court to the jury; 

4. For errors of law committed by the court in refusing to direct 
a verdict for the defendant: 

a. Because Sec. 33 of the Jones Act, approved June 5, 1920, under 
which this action was brought, is unconstitutional; 

l). Because said See. 33 of the Jones Act, if constitutional, applies 
only to merchant vessels not owned by the United States: 

c. Because plaintiff’s remedy, if any, was in an admiralty pro¬ 
ceeding under the “Suits in Admiralty Act” approved March 9, 
1920; 

d. Because the plaintiff did not prove that the defendant either 
owned or operated the ship on which plaintiff was injured, but on 
the contrary the evidence showed that the ship was owned by the 
United States and was operated by the Columbus Shipping Company, 
the defendant being a mere intermediary which designated said 
Shipping Company to operate for the United States. 

p. Because the defendant was acting as a public agent for the 
United States represented by the United States Shipping Board, 
the United States being owner of the ship; 

/. Because the plaintiff assumed the risk of doing the work in 
which he was engaged when he was injured; 

a. Because the plaintiff failed to prove that the defendant was 
guilty of negligence as alleged in the declaration. 

h. Because there was a fatal variance between the allegations of 
the declaration and the proof. 

10 5. For eiTors of law committed by the court in the in¬ 

structions given to the jury: 

a. In instructing the jury that the doctrine of assumed risks is 
modified as applied to seamen in a proceeding under Sec. 33 of 
the Jones Act and refusing to grant defendant’s fourth prayer: 
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b. In instructing the jury that the jury might find in favor of 
the plaintiff if they believed that the accident resulted from the 
negligence of the Captain in ordering the plaintiff to work in the 
cargo space after the plaintiff had protested against doing so, there 
being no such allegation in the declaration and no proof that such 
order of the Captain was the proximate cause of the injury; 

c. In granting plaintiff’s 13th prayer and in instructing the jury 
orally that if they found for the plaintiff they might award him 
damages for any pain and suffering which they found he sustained 
hv reason of the alleged delay in sending him to a hospital upon 
arrival of the ship at New Orleans; 

d. In commingling common law rights and remedies with those 
applicable in a proceeding in admiralty; 

6. The verdict was excessive; 

7. The verdict was the result of sympathy for the plaintiff and 
prejudice against the defendant corporation. 

McKEXNEY & FLANNERY, 

Attorneys for Defendant. 

Messrs. S. B. Axtell. F. B. Dow and Willis Crane. 

Attorneys for Plaintiff. 

A 

Please take notice that the foregoing motion will be for hearing 
on Fridav, June 29th, 1923. 

McKEXNEY& FLANNERY, 

Attorneys for Defendant. 

17 Service of a copy of the foregoing notice and motion is 

acknowledged this 18th dav of June, 1923. 

S. B. AXTELL. 

F. B. DOW. 

WILLIS CRANE. 

Attorneys for Plaintiff. 


Memorandum. 

Filed Julv 2. 1923. 

******* 

Let appropriate order be entered herein to the effect that, upon 
hearing defendant's motion for a new trial, it is considered by the 
court that the said motion be, and the same hereby is. granted, unless 
the plaintiff, within fifteen days from this date, files a remittitur 
herein of the sum of Ten Thousand Dollars. ($10,000). 

A. A. HOEHLING, 

Justice. 


Julv 2, 1923. 

» 7 
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Supreme Court of the District of Columbia. 

Monday, July 2d, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein, 
it is ordered that the same be granted unless the plaintiff file a 
remittitur of Ten Thousand Dollars of the verdict within fifteen days 
hereof. 


Memorandum. * 

July 13, 1923.—Time to file remittitur extended to August 

18 1, 1923. 

July 27, 1923.—Time to file remittitur extended to Sep¬ 
tember 1, 1923. 

August 31, 1923.—Time to file remittitur extended to October 1, 
1923. 

Remittitur. 

Filed September 28, 1923. 

**<*#>*** 

Now comes the plaintiff in the above-entitled cause, by its attor¬ 
ney, and remits Ten Thousand ($10,000.00) Dollars of the verdict 
awarded on June 14, 1923. 

FAYETTE B. DOW, 
Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, September 28, 1923. 

Session resumed pursuant to adjournment. Mr. Justice Hoehling 
presiding. 

******* 

The plaintiff by his Attorney of record having filed a remittitur 
of Ten thousand dollars ($10,000.00) of the verdict of the jury 
rendered in this cause on the 14th day of June, 1923. in favor of said 
plaintiff in the sum of Twenty-five thousand dollars ($25.- 

19 000.00), it is ordered that the motion for a new trial filed 
herein be. and it hereby is overruled and judgment is ordered 

for the residue of said verdict. 

Wherefore it is considered that plaintiff recover herein of de¬ 
fendant the sum of Fifteen thousand dollars ($15,000.00) with in- 
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terest thereon from this date, for his damages aforesaid assessed, 
together with costs of suit, to be taxed by the clerk, and have execu¬ 
tion therefor. 

Supreme Court of the District of Columbia. 

Monday, October 8th, 1023. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy. 
Chief Justice presiding. 

******* 

Comes now the defendant bv its attorneys of record and in open 
court, notes an appeal from the judgment entered herein : whereupon, 
the maximum of an undertaking to operate as a supersedeas is 
herebv fixed at the sum of Twentv-five Thousand Dollars, or for 
costs only, in the sum of One Hundred Dollars, with leave to deposit 
the sum of Fiftv Dollars with the clerk, in lieu thereof. 

Memoranda. 

October 10, 1023.—Supersedeas undertaking on Appeal $25,000.00 
approved and filed. 

November 7. 1023.—Time to submit exceptions extended to De¬ 
cember 3, 1023, inclusive. 

20 December 3. 1023.—Bill of Exceptions submitted. 

Assignment of Errors. 

Filed December 7, 1923. 

******* 

Now comes the defendant and assigns the following errors com¬ 
mitted by the Justice presiding at the trial of the above entitled cause, 
upon which errors defendant relies to reverse the judgment entered 
in said cause: 

The court erred in the following particulars, to wit: 

1. In refusing to direct a verdict in favor of defendant, as re¬ 
quested in the motion made by defendant at the close of all the 
evidence, and as requested in defendants first prayer for instruc¬ 
tions, for the following reasons: 

(a) Because Section 33 of the Jones Act, approved June 5, 1920, 
under which this action was brought is unconstitutional: 

(b) Because said Section 33 of the Jones Act, if constitutional, 
applies only to merchant vessels not owned by the United States; 

(c) Because plaintiff’s remedy, if any, was in an admiralty pro¬ 
ceeding under the “Suits in Admiralty Act” approved March 9, 
1920, and plaintiff in his declaration and in his evidence attempted to 
commingle common-law rights and remedies with admiralty rights 
and remedies; 
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( d) Because the plaintiff did not prove that the defendant either 
owned or operated the ship on which plaintiff was injured, but on 

the contrary the evidence showed that the ship was owned by 
*21 the United States and was operated by the Columbus Shipping 

Company, the defendant being a mere intermediate agent 
which designated said Shipping Company to operate for the United 
States. 

(e) Because the defendant was acting as a public agent for the 
United States represented by the United States Shipping Board, the 
United States being owner of the ship; 

(/) Because the plaintiff assumed the risk of doing the work in 
which he was engaged when he was injured; 

(g) Because the plaintiff failed to prove that the defendant was 
guilty of any negligence; 

(h) Because there was a fatal variance between the allegations of 
the declaration and the proof. 

2. In instructing the jury that the doctrine of assumed risks is 
modified as applied to seamen in a proceeding under Section 33 of 
the Jones Act and refusing to grant defendant’s fourth prayer. 

3. In instructing the jury that the jury might find in favor of 
the plaintiff if they believed that the accident resulted from the 
negligence of the Captain in ordering the plaintiff to work in the 
cargo space after the plaintiff had protested against doing so, there 
being no such allegation in the declaration and no proof that such 
order of the Captain was the proximate cause of the injury. 

4. In granting plaintiff’s 13th prayer and in instructing the jury 
orally that if they found for the plaintiff, they might award him 
damages for any pain and suffering which they found he sustained 

by reason of the alleged delay in sending him to a hospital 
22 upon arrival of the ship at New Orleans. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 


Sendee of the foregoing assignment of errors is acknowledged this 
7th dav of December, 1923. 

t 


FAYETTE B. DOW, 
Attorney for Plaintiff. 


Designation of Record. 


Filed December 7, 1923. 

******* 

1. Declaration. 

2. Demurrer to declaration. 

3. Memorandum: Demurrer to declaration sustained. 

4. First count of amended declaration. 

5. Memorandum: Second and third counts of amended declara¬ 
tion withdrawn by plaintiff’s attorneys at close of all of the evidence. 

6. Plea to amended declaration. 
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7. Joinder of issue. 

8. Memorandum of trial and verdict of jury. 

9. Motion for new trial. 

10. Order granting new trial unless plaintiff file remittitur. 

11. Extensions of time for filing remittitur. 

12. Remittitur of $10,000 of verdict. 

13. Judgment. 

14. Notation of appeal and order fixing bond. 

15. Notation of filing and approval of supersedeas bond. 

10. Memorandum: Order extending time for submission of bill 
of exceptions. 

17. Memorandum: Bill of exceptions submitted. 

18. Bill of exceptions. 

19. Assignment of Errors. 

20. This designation. 

M( KENNEY & FLANNERY, 

Attorneys for Defendant. 

Service of the foregoing designation is acknowledged this 

23 7th dav of December. 1923. 

FAYETTE B. DOW, 
Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, December 21st, 1923. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice, presiding. 

By Judge Hoehling. 

The Court having this day signed the bill of exceptions taken at 
the trial of this cause and heretofore submitted, now hereby orders 
the same made of record nunc pro tunc. 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 23, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. G6909 at Law, wherein Jeremiah 
O’Shea is Plaintiff and United States Shipping Board Emergency 
Fleet Corporation is Defendant, as the same remains upon the files 
and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
26th day of January 1924. 

[Seal of the Supreme Court of the District of Columbia. ) 


E. W. 


MORGAN H. BEACH, 

Clerk. 


25 In the Supreme Court of the District of Columbia. 

At Law. 


No. 66909. 

Jeremiah O’Shea, Plaintiff, 
vs. 

United States Shipping Board Emergency Fleet Corporation, 

Defendant. 

Bill of Exceptions. 

Be it remembered that on June 12th, 1923, the above entitled 
cause came on for trial before Mr. Justice Hoehling and a jury; 
Messrs. Silas B. Axtell and Fayette B. Dow appearing on behalf of 
the plaintiff, and Messrs. McKenney & Flannery and G. Bowdoin 
Craighill appearing on behalf of the defendant. 

The plaintiff, to sustain the issues joined on his behalf, offered the 
following evidence: 

U. J. Gendron, a witness produced by tbe plaintiff, testified, in 
substance, that he was Assistant Manager in charge of the Contract 
Division of the Shipping Board Emergency Fleet Corporation and 
produced, under subpoena, the contracts under which the ship “Dun¬ 
gannon” was operated and managed during the latter part of 1920 
and early part of 1921. 

One of said contracts, known as the “Q-2” Operating Agreement, 
was offered in evidence by the plaintiff, after being identified by the 
witness, in the words and figures following: 

26 Form 0-2. 

“United States Shipping Board Emergency Fleet Corporation. 

Operating Agreement. 

This operating agreement made this 17th day of August, 1920, 
by and between the United States Shipping Board Emergency Fleet 
Corporation, the first party, hereinafter called The Corporation, and 
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Columbus Shipping Company of New York City, the second party, 
hereinafter called The Operator, Witnesseth: 

Whereas, The Corporation is operating the vessel “Dungannon’* 
and certain other vessels and desires to make an agency contract 
with The Operator for the operation of said vessel and such other 
vessels as it has assigned and may assign to The Operator for such 
purpose; 

Now, therefore, it is agreed as follows: 

First. The Corporation hereby appoints The Operator as its agent 
for the operation of the vessel “Dungannon” and such other vessels 
as The Corporation has assigned, and may from time to time assign, 
to The Operator for such purpose. 

Second. The Corporation will man, equip, victual, and supply the 
vessel, and provide and pay for all provisions, wages, and consular, 
shipping, and discharging fees of the master, officer*, and crew, 
and all cabin, deck, engine room, and other necessary stores; and 
will exercise due diligence to maintain the vessel in a thoroughly 
efficient state in hull, machinery, tackle, apparel, furniture, and 
equipment for and during sendee. 

Third. The Operator, as such agent: 

(a) Shall operate the vessel in such trade or service as The Cor¬ 
poration shall direct, being subject to the orders of The Corporation 
as to voyages, cargoes, priorities of cargoes, charters, rates of 
27 freight, and other charges, and as to all matters connected 
with the use of the vessel. 

(h) Shall provide and pay for all fuel, fresh water, stevedoring, 
port charges, pilotages, agencies, commissions, and consular charges, 
except those pertaining to the master, officers, and crew, and all 
other expenses which are usually borne by a time charterer of a 
vessel. 

(c) Shall exercise due diligence to see that all freight is prepaid, 
except when otherwise instructed by The Corporation, or where the 
prevailing customs in the particular trade are to the contrary, in 
which case freight may be made payable at destination in accord¬ 
ance with such custom. All freight in cases where cargo is perish¬ 
able or not worth the freight charges must be prepaid unless the 
custom of the trade is to the contrarv. 

(d) Shall issue or cause to be issued to shippers customary 
freight contracts and bills of lading, and shall exercise due dili¬ 
gence to see that such such bills of lading contain all exemptions 
and stipulations usual to the particular trade or service in which the 
vessel may be engaged, and reserve to The Corporation a lien upon 
all cargoes for the payment of freight, primage charges, dead freight, 
demurrage, forwarding charges, advance charges for carriage to port 
of shipment, for contributions in general average and special charges 
on cargo, and for all fines or damages which the vessel or cargoes 
may incur bv reason of illegal, incorrect, or insufficient marking or 
addressing of packages, or description of their contents, and in trades 
where customary, make the shipments subject to usual war clauses, 
to the “Harter Act,” to a provision that all general average shall 
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be settled, unless otherwise directed by The Corporation, at New 
York in accordance with York-Antwerp rules of 1890, and Ant¬ 
werp rule of 1903, and otherwise in accordance with the 
28 rules and customs of the port of New York, and also subject 
to the following clause: 

“If the owner of the ship shall have exercised due diligence to 
make said ship in all respects seaworthy and properly manned, 
equipped, and supplied, it is hereby agreed that in case of loss, 
damage, danger, or disaster resulting from fault or negligence of 
the pilot, master, or crew, in the navigation or management of the 
ship, or from latent or other defects or unseaworthiness of the ship, 
whether existing at the time of shipment or at the beginning of 
the voyage or on the voyage, but not discoverable by due diligence, 
the owner shall not be liable therefor, and the consignee or owners 
of the cargo shall not be exempt from liability for contribution in 
general average, or for any special charges incurred, but with the 
ship-owner shall contribute in general average and shall pay such 
special charges as if such loss, damage, danger, or disaster had not 
resulted from such negligence, latent or other defect, or unsea¬ 
worthiness.” 

( e) Shall collect all freights and other money due The Corpora¬ 
tion, advance all funds for all expenses properly to be paid by him 
as agent, and take proper general average security. 

(/) Shall hold all money collected on behalf of The Corporation, 
and shall deposit the same in national banks, or banks which are 
members of the United States Federal Reserve Association, as a sepa¬ 
rate trust fund, to be designated “Columbus Shipping Co. Shipping 
Board Fund,” and shall not mingle the same with other moneys 
owned or held by The Operator, and shall make from such funds 
all disbursements hereinafter authorized to be paid by or to The 
Operator for account of The Corporation, and shall, promptly after 
the dispatch of each vessel, or at such other times as may be di¬ 
rected, account to The Corporation for moneys received and dis¬ 
bursed. No items unsupported by vouchers aggregating more than 
$10 will be allowed. 

( (j ) Shall keep separate accounts in such manner and form as may 
be prescribed by The Corporation of all moneys collected 
29. and disbursed, and accord to accountants and other repre¬ 
sentatives of The Corporation access to all books and papers, 
and render such assistance in the examination thereof as The Cor¬ 
poration may require. 

(h) Shall, in order to prevent speculation in freight or passenger 
space, exercise due diligence to see that all freight contracts show 
the name of actual shipper, commodities, quantities, and freight 
rates, except that in coastwise trade of the United States and in the 
West Indies trade the freight rate need not be shown on permits, 
but must be shown on bills of lading and must be the rate in cur¬ 
rent tariffs. No space allotted to the original shipper may be sublet 

3—4107a 
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on anv terms or conditions whatsoever without the consent of The 
* 

Corporation. If The Operator shall, without the consent of The 
Corporation, knowingly carry any cargo, the space for which has 
been sublet by the original shipper uj>on any terms or conditions 
whatsoever, The Operator shall receive no commission, fee, or other 
compensation for any services rendered during the voyage. 

( i ) Shall exercise due diligence to see that all bills of lading 
when issued agree with the freight contracts, that all wharf receipts 
for freight are nonnegotiable, and that a freight contract or permit 
is issued for each shipment. 

(;) Shall exercise due diligence to perform or cause to be per¬ 
formed all the customary agency duties concerned with loading and 
discharging cargoes at all ports included in the vessel’s itinerary, 
and all things necessary for the protection and safeguarding of the 
interests of The Corporation. 

Fourth. The Corporation, in consideration of the services 

30 or things herein agreed to he performed, shall pay compen¬ 
sation and allow commissions and fees, as follows: 

A. Compensation Payable to The Operator. 

I. On all vessels except tankers. 

(a) From United States Ports: 

(1) On general cargo, a commission of 2 1 _» per cent on the gross 
ocean freight list. 

(2) On hulk cargo, a commission of 1*4 per cent on the gross 
ocean freight list. 

The term “bulk cargo,” as used herein, shall include a cargo, a 
substantial part (amounting to 50 per cent or more) of which is 
loaded at one port and discharged at one port, when covered by one 
bill of lading, and delivery is made without regard to marks or num¬ 
bers, and all United States Government cargoes, when vessel is ex- 
clusivelv laden therewith. Whenever the excess over such substantial 
part is general cargo, the commission payable on general cargo as 
above shall be paid on the freight earnings on such excess. Where 
Government cargoes are carried, and no charge or a nominal charge 
is made therefor, the commissions and fees shall be based upon a 
freight schedule established in each case by the United States Ship¬ 
ping Board for such purpose. 

(b) Into United States ports from foreign and dependency ports, 
a fee of $250 for each vessel. 

The term “dependency ports.” as used herein, shall include ports 
in the Hawaiian Islands, porto Rico. Virgin Islands, Guam, 

31 Canal Zone. Philippine Islands, and Alaska. 

(c) From or into United States ports, one commission of 
5 per cent on all mails, express, and commercal passenger revenue. 
This commission also covers all agency commissions and fees paid in 
foreign or dependency ports, except brokerages authorized to be paid 
under C-II. 

II. On tankers. 
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Between United States ports and foreign and dependency ports, a 
fee of $100 for each vessel. 

B. Commissions and Fees Payable to Others than The Operator for 

Unloading, Loading, and Attendance at Foreign and Dependency 

Ports. 

I. On all vessels including tankers. 

(a) A commission or fee for agency services in accordance with 
the usual commissions and fees paid in the respective ports, as certified 
to the United States Shipping Board by the American Steamship 
Association, and verified by the comptroller; provided that any com¬ 
mission or fee paid for attending to anv mail, express, or commercial 
passenger revenues shall be borne by the operator out of the com¬ 
mission allowed him under A-I (e). supia, except the brokerages au¬ 
thorized to be paid under 0-11. 

The same customary commission and fees of the port will be 
allowed the branch house of the operator as would be allowed to 
others than such branch house. 

C. Commissions and Fees Not Otherwise Authorized. 

.‘>2 1. In cases where freight and charter brokerages are 

necessarily or properly incurred in United States ports to 
secure cargoes and charters, and are paid in accordance with the 
usages of the trade, a brokerage commission not exceeding 1 % per 
cent will be allowed. In such cases in foreign or dependency ports; 
freight and charter brokerages will be allowed in accordance with 
tho usual commissions and fees paid in the respective ports, as 
certified to the United States Shipping board by the American Steam¬ 
ship Association, and vertitied by the comptroller. 

II. In cases where passenger tickets are necessarily sold through 
a broker in foreign or dependency ports, a brokerage commission will 
be allowed in accordance with the usual commissions in the respective 
ports, as certified to the United State's Shipping Board by the 
American Steamship Association, and verified by the comptroller. 

III. If the operator is without funds of the corporation to meet 
disbursements of the vessel in foreign or dependency j>orts, and funds 
are there advanced by the operator or procured from others, a 
commission will be allowed in accordance with the usual commissions 
paid in the respective ports, as certified to the United States Shipping 
Board by the American Steamship Association, and verified by the 
comptroller. 

IV. For entering and clearing a vessel light or in ballast into and 
from United States ports from and to foreign or dependency ports, 

respectively, or into and from United States Atlantic ports 
83 from and into United States Pacific, ports, respectively, a fee 
of $20 will be allowed. No fee will be allowed for entering 
or clearing vessels light or in ballast into and from United States 
ports from and into United States ports other than those above men¬ 
tioned. 
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V. If tlu* vessel, after cargo is booked, is diverted by The Corpo- 
ration to a port other than that named or contemplated in the 
original shipping documents, no additional compensation will be 
naid on any increase in freight earnings resulting from such diversion, 
hut the oj>erator will he paid an additional fee of $250 for perform¬ 
ing the services incidental and necessary to the diversion. 

Fifth. Whenever the corporation may legally have the advantage 
of existing or future contract of the operator for the purchase of 
material, fuel, supplies, or equipment, it shall have the l>encfit thereof, 
provided that such contracts may he made available to the corporation 
without unreasonably interfering with the requirements of other 
vessels owned or operated by the operator. 

Sixth. The corporation shall reimburse the operator for all dis¬ 
bursements properly incurred on its behalf as authorized in this 
agreement. 

Seventh. All salvages shall l>e for the benefit of the corporation. 

This provision, however, shall not be construed to deprive the 
operator of any right to salvage reserved to the operator as vessel 
owner under anv charter. 

Eighth. The corporation shall have the right at any time to 
terminate this agreement as to any or all vessels assigned to the 
operator, and to assume forthwith control of any or all of 
34 the vessels, and to collect directly all freights, moneys, or 
other charges remaining unpaid. The operator, however, in 
such cases shall adjust, settle, and liquidate the current business of 
the vessels if so required by the corporation. 

Ninth. Upon giving the corporation thirty days’ written notice, 
the operator shall have the right to terminate this agreement, said 
termination not to become effective as to any vessel until its arrival 
and discharge at a United States port. The operator shall, how¬ 
ever, if required bv the corporation, adjust, settle, and liquidate the 
current business of the vessel. 

Tenth. The operator shall, at the time of execution of this agree¬ 
ment, or at any other time, if so required by the corporation, fur¬ 
nish a satisfactory bond in such amount as the corporation may 
order for the faithful and proper discharge of the obligations and 
duties hereunder assumed. 

Eleventh. This agreement shall apply to the operation of all 
vessels assigned to the operator, sailing from United States ports on 
or after the 1st day of March, 1919. 

UNITED STATES SHIPPING BOARD EMERGENCY 
FLEET CORPORATION, 

By GEO. J. REMINGTON, 

For Director of Operations. 

Witness as to signature: 

COLUMBUS SHIPPING CO., INC., 

By R. C. BUTLEY, 

Vice President and General Manager the Operator.” 

Witness as to signature: 

T. M. DEWEY. 
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The other of said contracts, known as the “M-2” Managing Agree* 
ment, was offered in evidence by the plaintiff, after being identified 
by the witness, in the words and figures following: 

35 Form M-2. 

“United States Shipipng Board Emergency Fleet Corporation. 

Managing Agreement. 

This managing agreement, made this 17th day of August, 1920, 
by and between the United States Shipping Board Emergency Fleet 
Corporation, the first party, hereinafter called the corporation, and 
Columbus Shipping Company, of New York City, the second party, 
hereinafter called the manager, Witnesseth: 

Whereas the corporation is operating the vessel “Dungannon” 
and certain other vessels and desires to make an agency contract with 
the manager for the husbanding and managing of said vessel and 
such other vessels as it has assigned and may assign to the manager 
for such purpose; 

Now, therefore, it is agreed as follows: 

First. The corporation hereby appoints the manager as its agent 
for the husbanding and managing of the vessel “Dungannon” and 
such other vessels as the corporation has assigned, and may from 
time to time assign, to the manager for such purpose. 

Second. The corporation will provide and pay for all fuel, fresh 
water, stevedoring, port charges, pilotages, agencies, commissions, 
and consular charges, except those pertaining to the master, officers, 
and crew, and all other expenses which are usually borne by a time 
charterer of a vessel. 

Third. The manager, as such agent: 

(a) Shall act as the manager of the vessel in such trade or 
service as the corporation shall direct, being subject to the orders 
of the corporation as to voyages, cargoes, priorities of cargoes, char¬ 
ters, rates of freight, and other charges, and as to all matters 

36 connected with the use of the vessel. 

( h) Shall take proper delivery of the vessel from the 
operation or construction division of the corporation, or from the 
owner, builder, or anyone else having control, as the corporation 
mav direct. 

(c) Shall exercise due diligence to man, equip, victual, and sup¬ 
ply the vessel, and to provide and pay for all provisions, wages, 
and consular, shipping and discharging fees of the master, officers, 
and crew; all cabin, deck, engine room, and other necessary stores: 
and all other costs and expenses (except those expenses to be paid 
bv the manager out of his own funds covered by the compensation 
and fees hereafter provided for) properly incident to the manage¬ 
ment of the vessel, including war risk insurance, if any, required 
by law on the master, officers, and crew. 

(d) Shall exercise due diligence to maintain the vessel in a thor¬ 
oughly efficient state in hull, machinery, tackle, apparel, furniture, 
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and equipment, procuring for and on behalf of the corporation 
the necessary labor and material to effect ordinary running re¬ 
pairs and replacements. No extraordinary repairs or expenses shall 
be made or incurred, and no alteration in hull, machinery, or equip¬ 
ment shall be made, by the manager, except in serious emergency, 
without first securing in writing the authorization of the corporation. 

( e) Shall exercise due diligence to see that no damage to the 
vessel arises from loading improper cargo, from improper stowage, 
or from improper berthing of the vessel. 

(/) Shall, whenever no separate operator is acting, do the 

37 things required of an operator under the terms and condi¬ 
tions of the regular form of Operating Agreement of the 

corporation then in use. 

(g) Shall hold all moneys eollected on behalf of the corporation, 
and shall deposit the-same in national banks, or banks which are 
members of the United States Federal Reserve Association, as a 
separate trust fund to be designated “Columbus Shipping Co., Ship¬ 
ping Board Fund.” and shall not mingle the same with other 
moneys owned or held by the manager, and shall make from such 
funds all disbursements hereinafter authorized to be paid by or to 
the manager for account of the corporation, and shall, promptly 
after the dispatch of each vessel, or at such other times as may be 
directed, account to the corporation for moneys received and dis¬ 
bursed. No items not supported by vouchers aggregating more than 
$10 will be allowed. 

( h) Shall keep separate accounts in such manner and form a* 
may be prescribed by the corporation of all moneys eollected and 
disbursed, and accord to accountants and other representatives of 
the corporation access to all hooks and papers, and render such as¬ 
sistance in the examination thereof as the corporation may require. 

(i) Shall exercise due diligence to do or cause to be done all 
things which would be done by the owner, or the owner’s agent, 
under the usual government form of time charter, attending to all 
matters in connection with the management of the vessel. 

Fourth. The corporation, in consideration of the services or things 
herein agreed to be performed, shall pay compensation and allow 
commissions as follows: 

A. Compensation for Management. 

I. For each vessel up to and including the fifth, $400 per month, 
and at the same rate for each part of a month. 

38 II. For each vessel in excess of five, $350 per month, 
and at the same rate for each part of a month. 

Such compensation shall be payable to the manager from the 
day of delivery of each vessel to the manager until redelivery or 
loss. 
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B. Commissions for Advancing Funds. 

I. If the manager is without funds of the corporation, either aa 
the manager or as the operator, for the disbursement of the vessel 
in foreign or dependency ports, and funds are there advanced by 
the manager, or procured from others, a commission will be al¬ 
lowed in accordance with the usual commissions paid in the re¬ 
spective ports, as certified to the United States Shipping Board by 
the American Steamship Association, and verified by the Comp¬ 
troller. 

Fifth. If the manager shall knowhngly permit any cargo to be 
carried without the consent of the corporation or the operator, the 
manager shall receive no commission, fee, or other compensation 
for any services rendered during the voyage. 

Sixth. Whenever the corporation may legally have the advantage 
of any existing or future contracts of the manager for the purchase 
of material, fuel, supplies, or equipment, it shall have the benefit 
thereof, provided that such contracts may be made available to the 
corporation without unreasonably interfering with the requirements 
of other vessels owned or operated by the manager. 

Seventh. The corporation shall reimburse the manager for all 
disbursements properly incurred on its behalf as authorized in this 
agreement. 

Eighth. All salvages shall be for the benefit of the corporation. 
This provision, however, shall not be construed to deprive the mana 
ger of any right to salvage reserved to the manager as vessel owner 
under any charter. 

39 Ninth. The corporation shall have the right, at any time, 
to terminate this agreement as to any or all vessels assigned 
to the manager, and to assume forthwith control of any or all of the 
vessels, and to collect directly all freights, moneys, or other charges 
remaining unpaid. The manager, however, in such case shall ad¬ 
just, settle, and liquidate the current business of the vessels if so re¬ 
quired by the corporation. 

Tenth. Upon giving the corporation thirty days’ written notice, 
the manager shall have the right to terminate this agreement, such 
termination not to become effective as to any vessel until its arrival 
and discharge at a United States port. The manager shall, however, 
if required by the corporation, adjust, settle, and liquidate the cur¬ 
rent business of the vessel. 

Eleventh. The manager shall, at the time of execution and deliv¬ 
ery of this agreement, or at any other time, if so required by the cor¬ 
poration, furnish a satisfactory bond in such amount as the cor¬ 
poration may order, for the faithful and proper discharge of the 
obligations and duties hereunder assumed. 

Twelfth. This agreement is made with the distinct understanding 
that the manager has in his service a competent shore force consist¬ 
ing of at least one port captain and one port engineer, and in the 
event that six or more vessels are assigned to the manager, one port 
steward, each of whom has had actual experience in his respective 
capacity. 
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Thirteenth. This Agreement shall apply to the management of 
all vessels assigned to the manager, sailing from United States 
40 i>orts on or after the 1st day of March, 1919. 

UNITED STATES SHIPPING BOARD EMERGENCY 
FLEET CORPORATION, 

By GEO. J. REMINGTON, 

Director of Operations. 

Witness as to signature: 


COLUMBUS SHIPPING CO., INC., 

By R. C. BUTLEY, 

The Manager. 

Witness as to signature: 

J. M. DEWEY. 

Washington: Government Printing Office: 1919.” 

41 On cross-examination, said Gendron testified that he had 
been connected with the Shipping Board since 1917 ; that the 

contracts offered in evidence had been specifically adopted by the 
United States Shipping Board; that the Emergency Fleet Corpora¬ 
tion was organized as a Corporation in the District of Columbia, in 
1917; that under the authority of the United States Shipping Board, 
the Emergency Fleet Corporation was delegated authority to manage 
and operate and allocate its vessels to agents to operate for the United 
States Shipping Board through the Emergency Fleet Corporation, 
and at the time of the accident to the plaintiff, in January, 1921, in 
connection with the operation of the ship in question, the United 
States Emergency Fleet Corporation was acting for the United States 
Shipping Board. 

On re-direct examination, the witness testified that under “this 
contract” the Emergency Fleet Corporation took over the ship to run 
her for the United States Shipping Board; that the Members of the 
United States Shipping Board are not paid bv the Fleet Corporation, 
but are salaried officials of the United States Government: witness 
draws his salary from the Corporation; that the vessel (“Dungan¬ 
non”) was owned by the United States of America; that the United 
States did not turn the ship over to the Emergency Fleet Corpora¬ 
tion to operate, but did turn her over through the United States 
Shipping Board. 

On re-cross examination, the witness testified that what he meant 
by saying that the Shipping Board, through the Fleet Corporation, 
allocated the vessels to the different concerns, including the Colum¬ 
bus Shipping Company, was that the United States Shipping Board 
gave the authority to the Fleet Corporation to operate these 

42 ships for the “United States Shipping Board of the United 
States of America”; that he explained what the Columbus 

Shipping Company had to do with the operation of the vessel by 
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saying that the Emergency Fleet Corporation did not operate any 
vessels directly, they appointed agents to operate; that the United 
States Shipping Board employed the Fleet Corporation to designate 
agents who did operate the vessels. 

On re-direct examination, the witness further testified that there 
was nothing in the contract saving that the United States was the 
owner of the vessel or that the Shipping Board was its agent, but that 
as Manager of the Contract Department, it was within his province 
to know who adopted these agreements and he knew that the United 
States Shipping Board adopted them, even though the Fleet Corpora¬ 
tion was the only party mentioned in them besides the Columbus 
Shipping Company. 

Jeremiah O’Shea, the plaintiff, further to maintain the issues on 
his behalf joined, testified that he was 30 years old and prior to the 
accident on the “Dungannon,” he was physically fit, having obtained 
an able seaman’s certificate and a lifeboat certificate in 1919, after 
being examined by doctors and taking certain tests; he had worked 
on eleven or twelve ships as quartermaster and boatswain, the latter 
being a foreman over the able seamen; the boatswain carried out the 
orders of the chief mate and is a foreman over the whole deck depart¬ 
ment; a quartermaster steers the ship and is a little higher than an 
able seaman; below them comes the ordinary seaman and then the 
deck boy; witness served three years as an ordinary seaman; he was 
getting $95.00 per month as boatswain on the “Dungannon” with 
board and good accommodations on the ship ; he joined the “Dun¬ 
gannon,” which was under the flag of the United States, in 
43 New York on November 21st, 1920, and was hired by the 

United States Shipping Board; the individual who hired him 
was the “Shipping Master in the office”; John Daly was the Shipping 
Master for the Shipping Board; the ship went to Brest, France, with 
a cargo of oil, and was discharged there, then to Manchester, Eng¬ 
land, where she was loaded with creosote and started home. 

On January 2d, 1921, while on the way home, plaintiff received 
orders to open up the hatches, go down and clean up the cargo space 
and get it ready for painting; there is a storage tank for fuel oil 
in front of the cargo space; the cargo space was within forty or 
fifty feet of the bow and was something like fifty-five feet square; 
the hatch over the center of the cargo space was about twelve feet 
square and its covers rested on cross beams; plaintiff sent his men 
down to take off the ’tween-deck hatches and they then first dis¬ 
covered oil down in the cargo space; plaintiff saw it there and re¬ 
ported it to the chief mate, who reported it to the Cantain; the 
Captain, chief mate and chief engineer descended into the hold to 
investigate, having gas masks on and life lines around their bodies, 
plaintiff and a seaman named Fisher attending the life lines above; 
the mate and engineer had on hip boots but could not go far aft 
because the oil was about four and a half feet deep at the after 
bulkhead and got too deep towards the back end; witness took off 
nearly all of the ’tween-deck hatches, to give them ventilation; the 
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mate and engineer stayed down there about three quarters of an 
hour; when the chief engineer came up. he was in pretty bad con¬ 
dition, so they pulled him up with a line and he fell across plain¬ 
tiff’s arm; they took his gits mask off. gave him water and he got 
all right in about fifteen minutes; they then put some hatches 

44 on and did not work anv more that daw but were ordered 

c * 

to go down there the next day and get as much of this oil 
as they possibly could back into the tank where it eame from; on 
account of the gases in the cargo-space, plaintiff asked for gas masks, 
but “they” said they did not have any; plaintiff took two able sen- 
men and four ordinary seamen with him, one named Fisher, Carl 
Mechin, Thomas Rafferty, a Polaek named Vileoski and an Austrian; 
thev worked there all dav and had to come underneath the hatches 
once in a while to get ventilation because of the gases; the chief 
mate was down there a little while and helped hem; plaintiff illus¬ 
trated on a sketch (Exhibit 5) the location of the two man-holes 
into one of which the oil was poured, and showed where he rigged 
up four life lines between the stanchions which were in irregular 
positions: the man-holes were oblong and the deck, on which they 
were working, was made of smooth iron plates; under orders from 
the mate plaintiff rigged up another life line, the closest he could 
get to the man-hole, but when the vessel rolled, three men grabbed 
it and it pulled away, the end of one of the battens to which it was 
secured came off, so plaintiff had to give orders to take that line 
away as it was too dangerous. 

On the second morning, the chief mate asked plaintiff how he 
felt and plaintiff said that it was pretty tough down there with 
the gases and a dangerous job for anv man to try to save his life 
down there, and the mate replied that he could not help it as the 
Master wanted the oil out of the cargo-space before the vessel reached 
New Orleans; when plaintiff went for the men to go down into the 
hold again, he found them all sick, their eyes were sore and they 
were suffering from gas, whereupon plaintiff reported the matter 
to the mate, who reported it to the Captain; the Cantain then had 
the men upon the bridge and read some regulations to them 

45 and plaintiff heard the Captain tell them that if they did 
not go back in the cargo space, he would land them on the 

Bermuda Islands within one hour, and thev all then went back to 

t 

work; about eleven o’clock that morning, the Captain called plaintiff 
to his room and asked him how he felt; plaintiff replied that he 
was not dying yet, but it was impossible for any man to work down 
there without being killed from gas or killed by slipping, as the 
vessel was beginning to roll; he then continued to work in the cargo 
space until five o’clock that afternoon, with an hour off for lunch; 
the third day the work continued and the men asked plaintiff to 
tell the Captain that they could not stick it out. but plaintiff told 
them that they were not supposed to refuse duty on the high seas: 
the first day plaintiff’s clothes were destroyed bv the oil and they 
had to bathe in gasoline twice a day to get the oil off: the oil was 
all over the deck; an iron coaming around the man-hole sticks up 
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about four inches above the deck; the man-hole cover fits on top 
of that and a bar goes across under two ribs and there is a bolt 
that goes through the center of the bar and secures the whole busi¬ 
ness; the dolly which the carpenter built for the job, was about five 
feet long, four feet wide, and ran on four wooden wheels, the plat¬ 
form, on which the half barrel was placed, being about about six 
inches high; they dipped the oil up in pails, filled the half barrel, 
then with a tackle attached to the man-hole and the other end to the 
dolly, they hauled it to the man-hole, taking six men and plaintiff 
to haul it and at least four men to tip it over to dump the oil into 
the manhole. 

The plaintiff told “them”, that he was getting slammed around the 
hold by the rolling of the vessel, as it was impossible to keep any 
footing; he and each member of the crew had been knocked down 
several times; the oil was discovered on January 2d and he 
4G worked there January 3d. 4th and 5th; all hands also worked 
on the 6th when the weather was still worse and plaintiff had 
to put the hatches on gradually to keep the water out of the hold 
as the vessel was shipping seas right on top of them; they did not 
do much work on the 6th, as they were just hanging to the life lines 
and when they attempted to fill the dolly with oil, the ship would 
roll and the dolly and men would go clear across the deck; the oil 
was about up to their knees where they were filling the dolly; the 
oil moved with the rolling of the ship, hut did not move fast as it 
was pretty thick; the chief officer came there and said the con¬ 
ditions were Had, hut “it was the Captain’s orders” to go on with the 
work. Plaintiff complained that it was impossible for any man to 
avoid getting hurt down there and it was no place for a man to 
work, almost naked, as it was getting cold. 

On January 7lh, the day plaintiff was hurt, the weather was very 
rough and it was almost impossible to hold to a life line; the gases 
were higher because he had to shut the ventilators to keep the sea 
out; the more motion there was to the oil, the more fumes there 
were in the cargo space; on the morning of January 7th. they dumped 
quite a little oil, hut not more than three tubs that afternoon be¬ 
cause the tub would go clear off of the dolly when the ship rolled; 
when plaintiff came up for lunch the sea broke over the deck many 
a time; plaintiff was then ordered to continue the work, although he 
asked to l>c allowed to knock off; about two o’clock the mate came 
again, plaintiff explained conditions to him and he went to see the 
Captain, while plaintiff hung to the life line: the Captain then came, 
looked down there, and plaintiff fold him that it was getting des¬ 
perate, hut the Captain said nothing: a little later the mate came 
back and told plaintiff to “start and secure”; plaintiff there- 
47 unon told the mate that he did not think he could put the 
plates on the manholes because if be let go the life line he 
would get killed, but the mate replied that the Captain said they 
must be secured; plaintiff then told the mate that the oil was far 
down in the tank so that* it was not necessarv to put the plates on 
and it was a dangerous job; the mate replied that he knew it, but the 
Captain wanted them on. 
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Plaintiff thereupon testified: 

“I proceeded to put on the man hole plates, and I got on one all 
right, with the assistance of the men, I was putting on the starboard 
one and I had the plate on, I had my cross valve put in and there is 
a bolt that goes on screwing down through the middle of this bar, 
right down into the cover, that secures the whole business, both bar 
and plate. Each time I got a chance I had to run back to get hold 
of the nearest life line or the nearest grip. I was screwing down the 
last few turns on this bolt when the ship took a heavy roll and put 
me from one side to the other, hurled me around and I was landed 
on mv back on the top of the tank, and that was the end of it, I was 
helpless. Those men down there, the sailors, could not come to help 
me at once because they were hanging on to the lines, they were 
scared of their lives to leave the life lines. The first two men that 
came to my assistance was ordinary seaman Fisher and Thomas 
Paffertv. They helped me up the ladder and got me washed in 
gasoline oil and helped me to my room. After that I was lying in 
my bunk and the Mate came to see me. He savs TIow do you feel? 
I hear you are badly hurt.’ I said, ‘Yes/ and T says. ‘I told you I 
would be hurt, it was impossible to avoid an accident.' ” 

Plaintiff was tightening the screw with an ordinary monkey 
wrench about 24 inches long, with flat jaws: it was not a Stillson 
wrench with teeth in the jaws; the small of his hack came down on 
the bar that was across the top of the plate, the holt having heen 
sticking up between one and two inches above the bar just before he 
fell; when he went down there on the day the oil was discovered, 
both of the manhole covers were off and the oil in the tank was 
within about two feet of the top, but then the pump man l>egan 
pumping it out. so that there was not much oil in the tank on the 

dav of the accident. 

« »—« 

The plaintiff further testified that he had much pain in his 
48 back, but could walk a little that evening: the next morning 
he was passing a whole lot of blood in his water and he told 
the chief officer that he could not go up and down the ladder to work : 
that he would trv to go on deck, but thought he could not stick it 
out: he opened the locker for the men as he had the keys, but col¬ 
lapsed on deck: he did not work any more after that, hut went to bed 
and stayed there: they passed prettv close to Key West, hut thev 
kept him on the vessel without giving him any medical treatment, 
except one of the men would give him water, crackers and milk: that 
when they reached South Pass Quarantine, below New Orleans, tin* 
quarantine doctor examined him and told the chief officer to send 
the plaintiff to the hospital as soon as the ship reached New Orleans: 
that they got to New Orleans that night. January 18th. about five or 
six o’clock, when it was dark, and he was not taken off. the ship 
dropping anchor only a short ways from the wharf: that it was be¬ 
tween three and four days before he was sent to the hospital and in 
the meantime no one was assigned to nurse him. although the seamen 
would bring things to him and a mes- boy rubbed his hack with lini¬ 
ment: he was taken to the hospital about 0:80 on Mondav evening. 
January 17th. 
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The plaintiff further testified as to the treatment and as to his 
symptoms while at the Marine Hospital, New Orleans, where he re¬ 
mained for 59 days, being in bed until about two weeks before he 
left; that he could not control the movements of his bowels or urine; 
that he was discharged from the hospital as unfit for work and went 
to Chelsea Marine Hospital in Boston, where he was under treatment 
until May loth, living during that time at his sister’s home in 
Charlestown, Massachusetts; that a number of ex-rays were taken of 
his back and at the time of the trial he was wearing a brace 

49 nr corset: that he had been attended about twice a week by a 
Dr. Brock since May 15th, 1921; that I>r. Brock charged 

$2.00 per visit, and he paid a Dr. Lyon $25.00 or $30.00 for medical 
attention; that he has constant pain in his head and he blames it on 
the gases; that he used a crutch and cane for some time and was still 
using a cane all of the time. 

The plaintiff further testified that Captain Douglas was master of 
the ship and plaintiff, before starting on the voyage, signed the Ship’s 
Articles, which were offered in evidence by plaintiff; these Articles 
constituted the contract between R. Douglas, Master of the ship, and 
the members of the crew, including plaintiff, and showed that the 
plaintiff was to receive $95.00 per month as boatswain; the Articles 
also recited the amount of food and accommodations to which mem¬ 
bers of the crew were entitled under the American Laws on the sub¬ 
ject, and quoted some of the statutes abolishing flogging and other 
forms of punishment on board ships; under said Articles, the Master 
of the ship was the contracting party and the Emergency Fleet Cor¬ 
poration, the Shipping Board, and the Columbus Shipping Com¬ 
pany were not mentioned therein; when plaintiff signed the Articles, 
the Captain, the Commissioner and the Agent of the Columbus Oil 
(Shipping) Companv were present; that he drew some money at 
Manchester, England, getting the monev in the Captain’s office on 
the ship, and signed a receipt or pavroll for it on a piece of paper 
from the Emergencv Fleet Corporation or from the Columbus Oil 
(Shipping) Company. 

50 Plaintiff further testified that his weight when he joined 
the ship was 185 pounds and at the time of the trial and since 

injury 155 to 160 pounds; that the Captain did not even come to see 
him while he was on the ship after injury; that he was in the Marine 
Hospital at New Orleans for 59 days after his admission, January 17. 
1921; that he was put in a plaster cast which he wore until it had 
to he removed and since then he has worn a brace or corset ; that he 
has attended the Marine Hospital at Chelsea. Mass., near his home 
and has been under the care of two private doctors since then; that 
he has been totallv incapacitated and has found no work and earned 
no money whatever since the accident; that he had considerable 
trouble with his bowels and had a numbness in parts of the buttocks 
and the back of his legs; (in the presence of the jury he demon¬ 
strated his capacitv to bend from side to side and backward and for¬ 
ward. showing a limitation of motion); that his education consisted 
of four or five years—just common education; that since the accident 
he has been required to use pills to induce sleep and to stimulate 
the bowels. 
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On cross-examination plaintiff testified that lie was bom in Ire¬ 
land, first shipped ns an ordinary seaman in 1909 or 1910, came to 
America in 1912 and has been “following the sea” ever since. 

51 traveling all over the world, first becoming a boatswain in the 
U. S. Merchant Marine in 1919; for years he has been accus¬ 
tomed to doing all kinds of sailor's work; when he discovered the oil 
in the hold, it was left to his judgment to decide what hatches should 
he left on and what should be taken off to allow air in the hold; that 
he had a number of sailors under him obeying his orders; that he 
suggested to the Mate, and they agreed on. the method of working the 
“dolly,” as that was the only way ho knew that the oil could be taken 
out of the cargo space because they could not get it with the main 
pump: that the oil moved fa-tor than molasses, it was thick but 
moved pretty fast as the ship rolled : the Chief Mate rigged up some 
of the life-lines, which were fastened to the stanchions about waist 
high, and plaintiff rigged up some of them: the Chief Mate helped 
the plaintiff part of the time, but not for long: the ropes were about. 
1 % inches in circumference: sonic of the life-lines went fore and 
aft and some crosswise; plaintiff wn« in charge down in the cargo 
space except during the short time the Mate was there: plaintiff was 
in full charge of the details of the work; he had in the cargo space 
two clusters of electric lights part of the time and later only one 
cluster containing 5 or fi bulbs: the oil around the manholes wa« 
about one to two inches deep: there was a 4-inch coaming around 
the manholes and a plate or cover came between two lips at each end. 
a bolt going through the center securing it: on the dav after the 
accident he tried to work, but fell on the deck, and after that no one 
tried to make him work; the Chief Officer came to see him while he 
was laid up. 

On re-direct examination, plaintiff testified that from January 2 

to Januarv 7, the Mate came down into the hold twice, and wn« 

knocked down bv tbe rolling o'f the vessel on the second occasion; 

thev lowered the level of the oil in the cargo space quite a little by the 

work thev did there. 

* 

52 Hyman Fisher, a witness produced by the plaintiff, testi¬ 
fied that he was a chauffeur employed in New York City. 

but had previously gone to sea for about five years and was working 
as an ordinary seaman on the “Dungannon” at the time of the ac¬ 
cident to the Boatswain. O’Shea, from whom he got his orders, the 
Mate giving orders to O’Shea : that after the oil was discovered in the 
cargo space, he and plaintiff held the lines which were fastened 
around the bodies of the Chief Mate and Chief Engineer when they, 
with gas masks on. went down into the hold for about % of an hour, 
and when they came up the Chief Engineer flopped down on the deck, 
and thev had to give him some water to bring him back to life; later 
witness had to go down and work in the fuel oil with the “dolly” for 
four or five days; the Mate was there, but fell down and could not 
stand it ; witness complained of being sick at one time, but the Mate 
pulled him out of bed and he was taken up on the bridge when the 
Captain put a piece of glass in his mouth and said he was “not 
normal,” then read something to him out of a book; the Captain 
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said that if witness did not work, he would be left on an island; wit¬ 
ness was hugging the life-line and saw the accident to O'Shea; after 
O’Shea was hurt, nobody was ordered to work in the cargo space any 
more; 

“I was holding my life line, and he (plaintiff) was by the man¬ 
hole, and the ship threw him from side to side, and there was a stud 
sticking up there, and he hit it, and I could not leave go of my life 
line to grab him, or I would be in the same position he was in.” 

when the ship stopped rolling, witness and a man named Rafferty 
helped plaintiff up the ladder, but witness did not know whether 
plaintiff was hurt, as plaintiff said nothing but “kind of felt his hand 
on his back”; one of the sailors washed his back with turpen- 

53 tine or something; witness does not remember when plaintiff 
went ashore at New Orleans; witness went to Africa on the 

ship on the next trip and the oil was not cleaned out of the cargo 
space before or during that trip; when plaintiff joined the ship before 
he was hurt, he was husky and strong, but now he is slender and 
sunken; at the time of the accident the ship was rolling and it slid 
plaintiff from one side to the other and his two feet, the heels, slipped, 
his feet went up in the air and he came down on the stud, sat down, 
then stiffened out straight lying on the manhole plate. 

On cross-examination, witness said that he returned to his home 
in New York in March, 1021; that he had not seen plaintiff since 
leaving him in New Orleans until the Sunday before the trial; he 
did not talk to anybody about the accident from January, 1921, until 
the lawyer came to see him in New York on the Sunday before the 
trial; at that time he told the lawyer that the two men had stayed 
in the hold % of an hour and that he remembered that the acci¬ 
dent occurred on January 7th. 

On re-direct examination, witness testified that he had received 
two letters from Mr. Waguespack, a lawyer in New Orleans, and two 
letters from O’Shea, concerning the case; that he has not testified 
to anything that was not the truth. 

Albert Muchow, a witness produced by the plaintiff, said that he 
was a master mariner and had held a master’s license for 38 years; 
that the movement of the ship makes a difference in the matter of 
letting off gas from fuel oil, “if you have your hatches down and 
you are carrying crude oil and you don’t have a vent in there, that 
knocks vou almost down.” 

Plaintiff offered in evidence a pay roll, which he called 

54 upon defendant to produce, showing the signature of “J. 
O’Shea,” boatswain, $05 a month, a receipt for $10, the top 

of the payroll reading “Division of Operations, United States Ship¬ 
ping Board, Emergency Fleet Corporation. Payroll for advances 
account wages earned. S. S. Dungannon supporting payrolls. Ar¬ 
ticles dated September 16, 1920, at New York,” with the subscribers 
severally acknowledging that they received from R. Douglas, Master, 
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at Brest, France, on December 0, 1020, the sums set opposite their 
respective names. 

Plaintiff also offered a similar paper with same heading; and re¬ 
ceipt form, dated Manchester, England, December 15, 1920, with 
signature of J. O’Shea, Boatswain, $10 advanced. Plaintiff also of¬ 
fered General Comptroller’s Department, Division of Operations, 
United States Shipping Board, Emergency Fleet Corporation, pay¬ 
roll from September 16. 1020, to January 17, 1021, S. S. Dungan¬ 
non, with the signatures of the crew for that period. 

Dr. Thomas A. Groover, an X-ray specialist produced by the 
plaintiff, testified that X-rays taken of plaintiff shortly before the 
trial, showed that he had a compression fracture of tlie 3rd and 4th 
lumbar vertebnc and that the spinous process of the 3rd vertebra 
was out of alignment; that, in his opinion, there was no treatment 
which would restore the spine to its normal condition : that pain was 
a common consequence of such an injury and that tlie man would 
be restricted in his activities to a considerable degree. 

On cross-examination, the witness testified that the spinal cord 
ends about the 12th dorsal vertebra, which is several vertebrae above 
the 3rd and 4th lumbar vertebnc. hut it continues down as a bundle 
of nerves. 


Dr. Custus Lee Hall, a specialist in orthopaedic surgery. 
55 produced by the plaintiff, testified that lie examined the plain¬ 
tiff a few days before the trial, found evidence of injury to 
the spine, agreed with Dr. Groover's diagnosis, and, in his opinion, 
inability to control the bowels might result from such an injury to 
the spine; that plaintiff was wearing an inefficient back support and 
a better one would help him; that other treatment might alleviate 
his pain. 

Drs. Edward S. Hatch, R. E. Ebersole, R. H. Foster, witnesses 

produced bv the plaintiff, testified by depositions a« to their ireat 
ment of the plaintiff while he was at the hospital in New Orleans 
from January 17th to March 18th, 1921. 

And, thereupon, the plaintiff rested, and the defendant to maintain 
the issues on its part joined, read the deposition of Captain R. Doug¬ 
las, who testified that he had followed the sea for 34 years and had 
had a master’s license since 1916: that in January, 1921. he wa? 
Captain of the “Dungannon,” which is a fuel oil burning ship; that 
they took a cargo of oil from New York to Brest. France, then went 
to Manchester. England, and obtained a load of creosote; on the wav 
back from Manchester, England, to New Orleans, he was told by iho 
Chief Officer about oil being down in the cargo space and the Chief 
Officer said that he thought that the oil came in there because some¬ 
one had taken a manhole plate off for spite: witness went down to 
look and told the Chief Engineer to have his men clean the stuff 
out; first they tried to squeeze it down through a pipe, but the oil 
was cold and the pipe was small and it was not possible to use a 
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larger pipe, so they sawed a kerosene barrel in half and placed it on 
a “dolly/’ or small truck with four wheels, then the oil was put in 
the barrel, hauled to the manhole and poured through the manhole 
back into the tank from which it had come; the manhole was 

56 about two feet by twenty inches; witness first heard of the 
accident through the Chief Mate, and thereupon told the 

Steward to get some soap liniment and give plaintiff a good rub; 
that plaintiff came to the Captain’s room the next morning and said 
that he felt as though he was paralyzed; witness told him that he 
thought it was stiffness and to keep going and see whether it would 
wear off; plaintiff said “all right,” he knocked off work about noon 
and did not do any more work on that trip; at the time, witness did 
not think that the accident was serious; witness did not compel plain¬ 
tiff to work at any time against his objection; life-lines were rigged 
up in the hold, fore and aft, and also cross decks, 6 or 8 feet apart; 
and oil moved sluggishly and was too cold to do any sweeping back 
and forth; the oil was an inch or two deep when plaintiff fell; the 
work of moving the oil through the manhole into the tank was “car¬ 
ried on” after the accident ; when they reached quarantine, 92 miles 
below New Orleans, on a Saturday morning, witness took the quaran¬ 
tine doctor to see plaintiff and the doctor said it was just a case of a 
fall and that the man should be taken to the hospital when the ship 
reached New Orleans, but “we won’t take him ashore here”; the 
next stop was Lower Chalmctte, where they anchored out in the river, 
because the watchman on the dock there said that he could not make 
the ship fast to the wharf; the next day, witness made a report con¬ 
cerning plaintiff to Trosdale, Plant and La Fonta, the agents for the 
ship in New Orleans, but did not take plaintiff off of the ship because 
it was impossible to get an automobile within half a mile of the wharf 
on account of the pipe lines, railroad tracks and tunnels; the ship 
then went to Southport, above New Orleans; witness left the vessel 
Monday morning and upon returning that evening found that 

57 plaintiff had been taken ashore to the hospital, witness un¬ 
derstanding then that the agent of the ship had arranged for 

an ambulance, but witness has since been told that the Seamen’s 
Union attended to it. 

On cross-examination, Douglas testified that the oil bunkered at 
New York was the same oil that overflowed; that the Chief Engi¬ 
neer and Second Assistant Engineer had charge of the bunkering; 
when the oil was discovered, witness went down in the hatch to a 
point where he could see with a cluster of lights; it was the Chief 
Officer's duty to carry out the Captain’s instructions with respect to 
putting the oil back in the tank; when witness went down there, he 
did not wear a gas mask and did not notice any fumes, more than 
you get anywhere around the bunkers or engine room; there was 
little movement to the oil, which was cold and thick, so that it moved 
like tar; that after plaintiff went to bed, witness saw him everv 
morning on his inspection tour of the ship and as he had a red 
mark or bruise on his back, witness did not know what to do other 
than have him rubbed with liniment; the whole bunch of seamen told 
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the Captain that they could not work down in the hold and wit¬ 
ness thought the whole thing was that they were getting their 
clothes dirty, witness further testifying: 

“I asked the boatswain (plaintiff) at that time. ‘Did you feel any 
way overcome?’ He says, ‘No, I did not. I did not feel good, and 
some of that oil is bad, but I did not feel sick or anything/ he says/’ 
Witness told the men that if they did not go back to work, he would 
log them two days for one, that is. he would stop two days' pay for 
every day they laid off, as “that is the law on the subject.” Witness 
further testified that he was in the employ of the “Shipping Board” 
at the time of the accident. 

And, thereupon, the defendant read the deposition of Carl A. F. 
Lindkvist, a witness, who testified that he was Chief Officer 

58 of the “Dungannon” at the time of the accident to the plain¬ 
tiff; there had been a survey of the ship at Savannah, just 

before the ship went to New York, but no survey at New York; 
on the way from Manchester to New Orleans, witness told plaintiff 
to open the hatches to clean the cargo space, and he then discovered 
the oil there; the deck in the cargo space is not level, hut slants aft, 
being 3 or 4 feet lower at the aft part than at the forward part; 
there are two manholes leading from the cargo space down into the 
oil tank about two feet from the bulkhead between the chain locker 
and the cargo space, the locker being in front of the cargo space; 
witness saw that the manholes were made fast when the vessel was 
at Savannah and apparently the oil got into the cargo space while 
they were bunkering in New York, but witness does not know whether 
or not the manhole covers were on then, because he did not go into 
the cargo space after leaving Savannah until they started to clean 
up after leaving Manchester; after discovery of the oil, witness and 
the Chief Engineer went down in the cargo space and the oil ex¬ 
tended to a point about two feet in front of the third stanchion 
from forward, but there was no oil in front of that point; as they 
could not get the oil down the sounding pipe, which was only a 2-inch 
pipe, witness had the carpenter rig up a “dolly”, with half of a 
kerosene barrel on it, hauled the oil up to the manhole on this 
“dolly”, and dumped it through the manhole into the deep tank; 
this work went on for five or six days and when the accident occurred 
witness was down in the cargo space standing on the fore part of the 
hatch coaming; then the oil did not extend forward farther than 
the fourth stanchion from forward, but the deck was oily around the 
manholes as a result of some of it being spilled when it was dumped 
through the manholes and the men would carry some of the oil 
there on their feet: plaintiff told witness that the vessel was 

59 commencing to roll* and he thought it would be better to 
quit work on account of the sliding and witness replied that 

they would knock off work and did knock off work right away; the 
hanholes were going to he replaced bv the sailors and he (plain¬ 
tiff) “stepped across from the starboard side over to the port to give 
a hand to get the manhole plate over the manhole” and “his foot 
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slipped and he fell backwards,” striking on one of the lugs with 
the small of his back; the lugs are on the edge of the manhole and are 
intended to keep the top or the plate on the manhole; they stick up 
about three inches higher than the eoaming around the manhole, 
a bar goes through the lugs, crossing the plate with a big bolt, which 
screws down the plate and keeps it in place; the oil had not at any 
time extended as far forword as the manhole; plaintiff was helped 
to his room and witness told the Steward to use liniment, as plain¬ 
tiff complained that the small of his back was hurt; witness did not 
order him to work after that, but asked him whether he could 
work and plaintiff said he would try: after going on deck for an hour 
or more plaintiff returned to his room and stayed there for the 
remainder of the voyage; witness saW him every day after that and 
told him to stav in.his bunk, or in his room; there was no other wav 
to get the oil out of the cargo space, if it was to be saved; plaintiff 
held on the stanchion, but his hand being oilv, witness supposes his 
hand slipped and he fell; plaintiff could have held to the life-line 
which ran fore and aft up to the bulkhead and chain locker; there 
were other lines from port to starboard, “we shifted those lines as wo 
proceeded with the work aft,” so, while pulling up this oil, any one 
could get hold of this line in case this oil got charge of them, in ease 
they missed their footing, they could get hold of the lines. The 
life lines were there for them to get hold of. to prevent them 
fiO falling in the oil.’’ The Second Assistant Engineer and not 
the witness had charge of loading the oil in the tank and 
witness does not know who left the manhole plates off; witness was in 
charge of the work that was being done in the cargo space, but plain¬ 
tiff was in charge of the gang; witness was in the cargo space off and 
on and it was about “ p. m. when plaintiff first suggested that the 
work should be discontinued and it was discontinued right after that. 

On cross-examination Lindkvist testified that he saw the manhole 
plates in place at Tampico. Mexico, about six days before they left 
Savannah, and did not see them again as the hatches were put on 
by the sailors; the hatches wore opened for the survey party at 
Savannah, then closed again; the weather coming back from Man¬ 
chester was pretty fair; if the plates had been on the forward man¬ 
holes, the oil would not have come out of the tank into the cargo 


space; when oil was first discovered, witness could not get all of the 
way to the after-bulkhead because it was deeper than his hip boots; 
the deck of the cargo space slopes aft. because the vessel is always 
a little by the stern and does not run on an even keel; if the sea is 
from the l cams, the ship rolls; if the sea comes straight ahead, she 
goes right through it and the how will rise and fall a little; the 
oil was cold and would not move fore and aft hardly any, although 
the ship always had a little roll and the oil would move a little 
along with it; the dav witness was down there, it was smooth and 
the vessel was steady: the oil make a mark on the after-bulkhead, 
but on the forward part of the cargo space, there were no marks 
of oil: the Captain asked how the oil got there and witness replied 
that the onlv wav he could see was through the manholes, where- 
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upon the Captain said “we” would have to get it out of there, but did 
not tell witness how to do it; it was up to witness to find out 

61 how to get it out: there were about 200 barrels of oil in the 
cargo space; six men were doing the work and the boatswain, 

plaintiff, was there looking after it; the sailors signed the ship’s ar¬ 
ticles to do any kind of work that was ship’s work: after working in 
the cargo space, one of the sailors said that all had fever so they 
would not work: the ventilation was all right and witness stayed 
in the hold a couple of hours sometimes finding the breathing con¬ 
ditions perfectly normal; there was a little smell of oil, but no 
fumes to hurt anything; the men were bare footed because their 
rubber boots would slide; some had shirts on and some did not; wit¬ 
ness told plaintifT to get those life-lines up so that they would have 
something to hold to when walking on the slippery oil; there is 
always a little movement to the vessel and if you had nothing to 
hang to, you would probably slip: it was not necessary to hold to the 
life-lines all of the time, only when you went aft into the oil; some 

of the men said one dav that thcv thought thev should not do that 

• * « 

kind of work: witness knew that the work was dangerous and that 
is the reason the life-lines were put up, as he wished to bo sure there 
would le no accident: he did not wait until they reached port to do 
the work because those ships seldom stav in port more than two or 
tin oe days: they had not finished the work of cleaning the hold 
when witness left the ship, because when they got weather condi¬ 
tions that permitted work on deck, they did work that had to ho 
done there: the cleaning of the cargo space was finished on the 
next voyage out to Africa; witness left the ship at New' Orleans on 
January 24th; witness knows nothing of a statement that the Cap¬ 
tain said he would put the crew ashore; when plaintiff spoke to wit¬ 
ness about knocking off. witness was on his way down there to stop 
them, because the vessel was commencing to roll a little heavy and 
witness considered it was not safe for anybody to work there 

62 any longer; that he ordered them to knock off because he 
considered it was dangerous; the port manhole cover was on 

already, but the starboard one was open because thev were working 
on the starboard side: witness told plaintiff he had better put the 
manhole plate on and plaintiff told he sailors to go to work and 
put it on; plaintiff was a very good fellow, good worker, obedient 
and dutiful, honest and truthful, as far as witness knew; he never 
gave any indication to witness to think differently; witness was about. 
2o feet from plaintiff when plaintiff got hurt; 3 or 4 men were down 
there, two of the men having gotten up on the ’tween deck; none 
of them had hold of the plate at the moment; the plate was about 
two feet bv eighteen inches, was made of iron and weighed 35 or 
40 pounds: you could pick it up with one hand: the plate was lying 
on the deck on the port side and plaintiff did not have it when he 
fell; after the accident one of the sailors put it on : witness heard the 
doctor at quarantine say that the plaintiff should be taken ashore 
when they reached New Orleans: witness was present when a man 
came from the hosnital for plaintiff; when witness was down there 
in the oil, he would slip sometimes and would hold to the life-line; 
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plaintiff never objected to working down there under the conditions 
that existed; witness did not hear of any seaman complaining that 
he had been overcome by gas in the cargo space, and if such a com¬ 
plaint had been made, it would have been made to witness, not to 
the Captain; plaintiff was not holding to a life-line just before he 
fell, he was holding to the forward stanchion; “he was going to step 
over to the port side apparently, I suppose he was going to give 
them a hand to pick up that manhole plate”; there was oil on his 
hand so that he might have lost his grip there; witness did not see 
him when he started to fall; witness looked back just a second 

63 before that and plaintiff had his hand on the stanchion and 
the next he saw, plaintiff was lying on the deck on top of the 

manhole lug; witness knew of another case where oil‘got into the 
cargo space. 

On re-direct examination, Lindkvist said that there was a little 
movement of the oil, not very much, at the time plaintiff fell, but as 
the oil was aft and plaintiff was forward, it had no effect on plaintiff; 
plaintiff was 35 feet from the edge of the oil when he fell; the cargo 
space was ventilated by two big ventilators, one on each side; the ven¬ 
tilators were being used while the work was going on and about six 
lialches were off; the sailors complained of having fever, but “we” 
took their temperature, felt their pulse, and upon finding them nor¬ 
mal. told them that they were given ten minutes to get down in that 
hold to work again; if they had not done it, they would have been 
logged for refusing to work; witness never had fever and was never 
affected by gas from being down there; plaintiff never objected to 
working there; if he wished to object, he would have come to the 
witness first and witness would have reported it to the Captain; wit¬ 
ness never found out who removed the manhole plates and he does 
not recall what entry was made in the log book concerning their re¬ 
moval; there was the mark of the oil from the manhole to the edge 
of the oil, but the space between the manhole and oil was dry; wit¬ 
ness was in the employ of the “Shipping Board” at the time of the 
accident; “of course the Columbia Shipping Company of New York 
was operating this ship at the time”, but she was chartered from the 
“Shipping Board”. 

Dr. John Allan Talbott, an orthopaedic surgeon produced by the 
defendant, testified that he had examined the plaintiff on the day 
before the trial and also the X-ray plates which showed a compression 
fracture of the 3rd and 4th lumbar vertebrae; that the plaintiff was 
wearing a very inadequate belt support; that he walked with 

64 a slight limp; that if it were not for the X-ray, he could not 
state definitely whether or not there was a fracture in this 

case; that, in his opinion, plaintiff was about 25 per cent disabled, but 
there was no reason why he should not be able to do light work, 
although he would not he able to do heavy lifting, or work that re¬ 
quired very much muscular effort, particularly with the legs or 
back; that he believed plaintiff would get better, especially if he was 
given an adequate support; that he thought that the spinal cord 
was not involved. 
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And, thereupon, defendant rested, and, in rebuttal, the plaintiff, 
as a witness in his own behalf, testified that the manhole plates were 
two feet aft of the chain locker bulkhead and it was not possible to 
hold on to the stanchion and at the same time tighten the bolt on 
the manhole cover; that the Mate was not down in the cargo space 
for some time before the plaintiff was hurt, but about an hour and a 
half before the accident, plaintiff saw him up on the ’tween deck 
level standing opposite the hatchway on the starboard side; that the 
Mate might have walked down the ladder and might have been 
standing hack of plaintiff while plaintiff was working, but plaintiff 
did not see him down there at the time plaintiff was hurt. 

Whereupon, defendant's counsel conceded that the manholes were 
up forward near the chain locker, as plaintiff and Lindkvist testified, 
and not aft, as Captain Douglas’ testimony indicated. It was stipu¬ 
lated that the ship was 435 feet long, its breadth at the bottom was 
56 feet, registered depth 32 feet, and net tonnage was 6,620.25- 

65 Thereupon the plaintiff announced his evidence closed and 
upon all of the evidence given in the case, the entire sul>- 

stance of which is above set forth, counsel for the defendant moved 
the court to direct the jtirv to return a verdict in favor of the de- 
fondant upon the following grounds. 

1. That section 33 of the act of Congress of June 5, 1920, (J/ 
Statu. L. 1007). sometimes referred to as the “Jones Act,” and some¬ 
times as the “Merchant Marine Act,” upon which all three counts of 
the declaration were based, is unconstitutional, especially in that, 
among other things, the defendant is thereby deprived of the right 
to have the case tried in a court of admiralty jurisdiction and ac¬ 
cording to the rules of procedure applicable to maritime cases; that 
the defendant is 1 hereby deprived of the defenses which he would 
have been entitled to interpose in an admiralty proceeding; by said 
section 33. Congress attempts to substitute new rights and remedies 
for the remedies in admiralty contemplated by Article III, section 
2, of the Constitution of the United States; said section 33 is indefi¬ 
nite and uncertain in that it attempts by cross-reference to make 
“all statutes/’ modifying or extending common-law rights and 
remedies in cases of personal injury to railway employees on land, 
applicable to seamen: 

2. Said Merchant Marine Act of 1620 applies only to vessels regis¬ 
tered under the laws of the United States and plaintiff failed to 
prove that the “Dungannon” was so registered; 

3. If section 33 of the Merchant Marine Act is constitutional, it 
applies only to merchant vessels not owned by the United States. 
According to the undisputed testimony of the witness (Jendron, the 
“Dungannon” was owned by the United States Government, and 
under section 4 and other sections of the Merchant Marine Act all 

the property formerly belonging to the Fleet Corporation was 

66 transferred to the United States acting through the Shipping 
Board; 

4. Plaintiff’s remedy, if any, was under the “Suits in Admiralty 
Act.” approved March 9. 1920, (41 Stats. L. 525), the jurisdiction 
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of the admiralty court being exclusive in case of- a ship owned 

bv the United States Government ; 

* ' 

5. Defendant Fleet Corporation is not liable because it did not 
own or operate the ship at the time of the accident, but was a mere 
intermediate agent acting for the United States, represented by the 
Shipping Board as principal, and the Columbia Shipping Company 
was the direct agent, the testimony of the witness Gendron showing 
that at the time of the accident the Shipping Board, not the de¬ 
fendant Fleet Corporation, was the principal, the Shipping Board 
having adopted the contract originally made for the management 
and operation of the ship. The Fleet Corporation was nothing 
more than an agency which selected agents to operate the ship for 
the Government; 

6. Plaintiff in his declaration and in his evidence has attempted 
to commingle common-law rights and remedies with admiralty rights 
and remedies; 

7. (The seventh point related to the third count, which was there¬ 
after withdrawn by plaintiff's attorney.) 

8. The plaintiff assumed the risk of the injury sustained by him, 
especially as he was an experienced foreman, who was vested with 
discretion as to the manner in which the work should be done, and 

was engaged in the act of making an obviously dangerous 
67 place safe. The defense of assumed risks is not eliminated 
by section 33 of the Merchant Marine Act, or by the fact 
that plaintiff testified that he was compelled to work after protest¬ 
ing that the work was dangerous; 

9. Plaintiff failed to prove that the defendant was guilty of the 
negligence alleged in the declaration, there being no allegation in 
the declaration that the injury resulted from a negligent or im¬ 
provident order of one of plaintiff’s superior officers in compelling 
plaintiff to work notwithstanding his protest. 

After the motion and the points above set forth had been fully 
argued, the court overruled said motion, to which ruling the attor¬ 
neys for the defendant then and there duly noted an exception, the 
following coloquy occurring in regard thereto; 

“The Court: Well, of course this motion necessarily embraces 
some very interesting questions, but I overrule the motion. 

“Mr. Craighill: And Your Honor will allow me an exception, 
upon the various grounds I have enumerated? 

“The Court: Yes; your motion is understood to embrace the va¬ 
rious elements and the decision will cover action on each one of 
those.” 

All the prayers offered by the plaintiff were either withdrawn or 
refused by the court with the exception of Nos. 2 and 13, which 
were modified by the court and granted in the following form: 

“2. That indemnity as herein used means compensation for pain 
and suffering, lost earnings, past and future, injury to the body 
which has or may in the jury’s judgment deprive plaintiff of the 
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right and opportunity to the free use of his body and the exercise of 
proper functions, and that in this case disturbance of the functions 
of nerves controlling rectum and urethcral canal arc injuries. 

“13. That if the jury finds that plaintiff in this case was caused 
to suffer additional and unnecessary pain by reason of unnecessary 
delay or neglect on the part of the master in getting him to a doctor 
or hospital where he could receive proj>er skilled attention. 

68 they may award him such sum as they believed will ade¬ 
quately compensate him for such additional pain and suffer¬ 
ing caused by any unreasonable delay, if the jury find there wa< 
such unreasonable delay (in addition to any sum which may be 
awarded for indemnity due to the original injury)/* 

To the granting of which prayers as modified the defendant asked 
and was allowed separate exceptions. 

The following prayers Xos. 1 and 4. offered by the defendant, 
were ref used: 

“1. Upon the pleadings and all of the evidence in this case, the 
jury are instructed to return a verdict in favor of the defendant. 

“4. If the jury believe from the evidence that conditions in the 
cargo space where plaintiff was working, were plainly observable to 
him and that a seafaring man of his exj>erienoe could appreciate the 
danger of working there under such conditions and under the 
weather conditions which the jury find were then prevailing, then 
he assumed the risks incident to doing such work under such 

69 conditions and can not recover from the defendant, even 
though the jury also l>elieve that prior to the accident he 

protested to his superior officers and requested to be relieved of doing- 
such work/’ 


To the refusal of said prayers Xos. 1 and 4. the defendant asked 
and was allowed separate exceptions. 

And thereupon the court voluntarily charged the jury as follows: 


“Gentlemen of the jury, this is a suit for damages, lik'd bv the 
plaintiff. Jeremiah O'Shea, against the United States Shipping 
Board Emergency Fleet Corporation, for damages for certain per¬ 
sonal injuries alleged to be permanent in character, and which in¬ 
juries, so the plaintiff contends, were sustained by him by reason 
of the negligence of the defendant; and including in his allegation 
loss of earnings and the impairment of his earning power from tin* 
date of the accident, January 7th, 1921, and for the future; also, 
mental and physical pain and suffering, and for the alleged failure 
of the defendant to furnish medical attention on the arrival of the 
vessel at the port of Xew Orleans, Louisiana. 

The declaration is framed in three several and separate counts, 
the first count claiming as elements of damage the matters to which 
I have referred. The second and third counts have been withdrawn 
by counsel for the plaintiff. 
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So that in your deliberations upon the case you will be concerned 
onlv with count No. 1. 

The declaration will be handed to you when you retire to the 
jury room and you will bear in mind that you will only consider 
count No. 1. I have marked against the second and third counts 
the word “withdrawn.” 

The short statement of the charge in count 1 is that the plaintiff 
was injured as the result of the negligence of the defendant; in 
other words, that the defendant failed in its duty to the plaintiff. 

The foundation, therefore, of the plaintiff’s claim is the negli¬ 
gence of the defendant. The law places upon the plaintiff 

70 the burden of sustaining said charge by what is called a pre¬ 
ponderance of the evidence; that is to say, the evidence in 

support of his claim must preponderate or outweigh in his favor the 
evidence offered in opposition thereto. 

Therefore, if you should find that the plaintiff has failed to sup¬ 
port his claim by such a preponderance of the evidence, or should 
you find the evidence for and against to be in an exact state of 
poise or balance, then the plaintiff could not recover; because in 
that situation he would not have made out or sustained his cause 
by the measure of proof which the law requires, namely a preponder¬ 
ance of evidence. 

Again, you are not permitted to infer or presume that the in¬ 
jury to the plaintiff was caused by the negligence of the defendant 
merely because of the fact that this accident happened. The negli¬ 
gence of the defendant, if negligence there be, is required to be 
proven by the evidence. So that, the mere fact that the accident 
happened does not furnish in this case any evidence, in and of 
itself, that the accident was the result of or caused by the negligence 
of the defendant. 

I should also advise you that the allegations contained in the 
declaration are not to be considered by you as evidence in the case. 
The declaration is merely the formal legal statement of the plain¬ 
tiff’s claim and alleged cause of action, and that declaration can¬ 
not be used by you properly for any other purpose. 

Furthermore, I advise you that the defendant is not an insurer 
of the safety of its employees on the vessel, including the plaintiff; 
nor is it a guarantor of the safety of the place in which the employee, 
in this case the plaintiff, was required to perform his work; 

71 nor of the safety of the particular instrumentality, appliances, 
or equipment with which the plaintiff performed or was re¬ 
quired to perform his work. 

So, too, if the occurrence was w T hat I may describe as a mere un¬ 
foreseen accident, that is, a fortuitous occurrence which simply 
happened, not involving the interposition of neglect on the part 
of the defendant as a producing or proximate cause, then the de¬ 
fendant would not be liable. 

There are some further applicable rules of law growing out of 
the relation which existed between the plaintiff and the defendant, 
that is the relation of master and servant, or, in plain language, 
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employer and employee. Each, in turn, has a duty and an obli¬ 
gation to the other pertaining to the relation whili I have just 
mentioned. The duties of the master substantially are, that he 
must exercise and use reasonable care in furnishing his servant with 
a reasonably safe, fit and proper place in which to do his work, and 
that likewise includes reasonably safe, lit and proper instrumen- 
talties, appliances, apparatus and equipment with which to do and 
perform the required work. 

Then as to the servant; in accepting the employment, the servant 
assumes all the ordinary and usual risks and perils incident thereto, 
whether the same be dangerous or otherwise, and all of the risks 
which he knows, or, in the exercise of reasonable care may know 
to exist. The servant does not, however, assume such risks as are 
latent, or such as are only discovered at the time of the injury. 

This rule or doctrine of law is what is called the assumption of risk 
by a servant, and it is founded upon the agreement of the servant 
with the master, either express, where, as is sometimes the 

72 case, an actual agreement to that effect is made, or, where 
there is no express agreement, implied by the law from the 

circumstances of the employment. 

This doctrine is also stated to be based upon principles of public 
policy, that the master shall not be liable for any injury incident 
to the service resulting from a known or obvious danger arising 
from the performance of that service. 

This doctrine applies also as well to those risks which arise or 
become known to the servant during the service, as much so as in 
the case of risks in contemplation at the time of the original hiring 
and employment. 

There are certain kinds of work which, in their very nature, are 
obviously and manifestly dangerous: or it may be that the methods 
of work employed or required in respect of a particular service are 
of a dangerous character: but that fact does not affect the rule 
as to the assumption of obvious or manifest risks by a servant. The 
mere fact that the service is a dangerous one adds nothing to the 
liability of the master so far as concerns the general rule itself. 

The rule, concretely stated, is that one who understands and ap¬ 
preciates the permanent or existing conditions surrounding the serv¬ 
ice, and the danger, if danger there be, which arises therefrom, which 
he either knew, or, by the reasonable exercise and use of his senses, 
due regard being had to his age. intelligence and experience, he 
ought to have understood and appreciated, and voluntarily under¬ 
takes to work under those conditions, and to expose himself to these 
dangers, cannot recover against his employer for the resulting in¬ 
juries. 

In other words, upon such a state of facts, the law declares 

73 that the servant assumes the risk. 

There is a situation, however, both of fact and law present 
in this case which, to an extent at least, modifies the ordinary doc¬ 
trine of assumption of risk, and that grows out of the fact that, un¬ 
like the ordinary servant, who is a free agent, not only in agree¬ 
ing to perform the service but throughout its entire performance as 
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well, the plaintiff was a free agent up to the moment of enlisting as 
a seaman. In othgr words, he entered upon the service with all of 
its usual and ordinary attendant perils and risks, but having entered 
upon the service as a seaman, he was no longer a free agent in the 
sense that he could refuse to work, much less quit the work, at his 
own convenience or pleasure. That, as a seaman, under the law 
he could not do; nor could he disobev orders. 

The law as to seaman requires obeffienee, under certain prescribed 
penalties. Quite naturally one engaging upon work as a sailor 
or a seaman must, of necessity, contemplate and appreciate that cer¬ 
tain perils and risks attend the doing of his work, both as to the 
place where he has to do or may have to do the work, and doubt¬ 
less many of the things upon which he has to work as a sailor or 
seaman, even though the same be in no sense or way defective, may 
involve more or less hazard, peril and risk; for example, climbing a 
mast or rigging, and divers other things which might be mentioned. 

But there is nothing in the law which prevents a sailor or sea¬ 
man who, perhaps, may be ordered to do work upon an instrumen¬ 
tality, appliance or thing that is manifestly or obviously dangerous 
l>ecausc of some defective condition existing therein, or ordered to 
work at a place and under conditions which, because of a 
74 combination of circumstances then existing, may render that 
particular work extra hazardous and dangerous, from bring¬ 
ing the situation to the attention of his immediately superior officer; 
and, having done that, Ik* has done all that he can do; and if. 
in that situation, the superior officer, nevertheless, tells him to gO 
ahead, and, in obeying that order and in doing the work, the sea¬ 
man is hurt, by reason of the condition so complained of, then the 
responsible ship owner or operator of tin* vessel cannot be heard, 
thereafter, to say that the seaman had assumed the risk and therefore 
could not recover. 

To return now, to the ease itself, and with which vou are im¬ 


mediately concerned, while the declaration in count 1 sets forth, 
in considerable detail, a number of matters which preceded the act¬ 
ual occurrence itself, wherein the plaintiff was injured, the case, 
as the court views it, and as you will consider it, comes down ulti¬ 
mately to this: The plaintiff contends that he was required to per¬ 
form work in a place and under conditions which rendered it highly 
dangerous and hazardous: that he protested and complained to his 
superior officers, that is the Chief Mate and Captain, but in spite 
thereof, so he contends, he was required to proceed with the work, 
and so proceeding, he was hurt. The defendant, on the other hand, 
contends and insists that the plaintiff assumed the perils and risks 
usual and ordinarily incident to and attendant upon the performance 


of the service as a sailor and seaman; that the plaintiff had this 
particular work assigned to him to do with his crew, that he went 


ahead with the doing of it, that he did not protest or complain, 
and that finally, on the afternoon of the fifth of January, the Chief 
Mate went to the cargo hold, told his men to knock off, and 


To that while the crew were engaged in putting the nlate on the 


manhole the plaintiff voluntarily lent a hand to his men and 
while so engaged was hurt. 
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Now, it is for you to determine from the evidence which theorv 
accords with the facts as you find them to be. 

A number of things are stated in the declaration, as well also 
in the evidence, with which you really are not concerned. The 
ultimate question in the case, as I have already explained to you, 
is whether the defendant failed in its duty to the plaintiff in order¬ 
ing him to do the work of cleaning up this oil in the cargo hold, 
under the conditions surrounding the doing of the work at the time. 

You are not concerned with the matter of how that loose oil 
got out of the tank and into the hold, or whose fault it was that 
the plate was not secured in place. While that is doubtless the way 
the oil got out of the tank, that was not the producing cause of this 
accident to the plaintiff. 

The same is true of the gas fumes given off by the loose oil by 
reason of the movement of the oil. due to the rolling of the ship. 
The oil fumes doubtless made the place a disagreeable one in which 
to work, but there is no claim here made that the oil fumes caused 
the accident. 

1 have not attempted to detail all the evidence: I have simply 
attempted to mention some of it. to demonstrate the ultimate fact 
which is present in the ease for your determination. 

You will hear in mind that it is your duty to consider all of the 

evidence in the case, whether 1 have mentioned it or not; and it 

is also your duty and right to use your own recollection of 

7<» the testimony. If vour recollection accords with what I have 

« • 

stated as to the evidence you may accept my statement as 

to the testimony: but if your recollection does not accord with my 

statement as I have given it to you. you will use vour own recol- 

* • • * 

lection, so far as the testimony is concerned, because it is not only 
your right but it is your duty to decide this case upon the evidence. 

Now. the short of the matter is. that if you believe from all of 
the evidence that the plaintiff was required bv the defendant to do 
the work in question at a place and under conditions which made 
the same extra hazardous and dangerous; that the plaintiff com¬ 
plained and protested in respect thereof to his superior officer or 
officers, but without avail: and Ik* was ordered to proceed with tie* 
work, and so proceeding he was injured in the manner developed 
and shown by the testimony in behalf of the plaintiff, then he is 
entitled to recover. 

On the other handfi if you find that the plaintiff did not so com¬ 
plain, and that the conditions in the cargo hold, wherein he was 
doing his work, were plainly observable, and that a man of plain 
tiff’s experience appreciated, or should have appreciated, the dan¬ 
ger of working there under such conditions, then he assumed the 
risks incident to the doing of such work, and in that ease he could 
not recover. 

In the determination of the ease on the merits, first, as to whether 
your verdict should be for the plaintiff or for the defendant; and, 
second, if for the plaintiff, the extent or amount of it, do not be 
guided by sympathy at all; the law does not permit sympathy to 
take the place of evidence, and the question of liability, if any 
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there be, and if there be liability the amount to be awarded 

77 by way of compensation, must each be based solely upon 
the evidence. 

If you should conclude to return a verdict for the plaintiff, you 
will then consider the amount that you believe the plaintiff is fairly 
entitled to receive. 

In ascertaining the damages the law limits you to compensation— 
that is to say, compensation and nothing more. You have the 
right to consider expenses incurred for doctor’s bills, medicines and 
so forth; also, the pain and suffering the plaintiff has undergone 
from the time of the accident to the present, and that which he 
will probably and reasonably, under the evidence, undergo in the 
future. 

This matter, naturally, is somewhat uncertain, as you cannot 
exactly measure it by any fixed rule or standard other than the 
evidence which has been introduced, applied by you with care 
and good judgment. 

You also have the right to consider the extent to which this 
accident has affected and will continue in the future to affect the 
plaintiff’s earning capacity. Will this accident and the injuries 
therebv received by plaintiff probably prevent him, either wholly or 
partially, from carrying on the work for which he had fitted him¬ 
self. or any other business or work to earn money for his livelihood? 

If, in your judgment, it will probably affect his earning capacity, 
that is. diminish it, you may regard that as an element in fixing 
the amount of damages. How far the accident may affect his 
physical health and strength may be considered by you. 

78 In connection with the amount of damages, I should state 
to you that the amount asked by the plaintiff in his declara¬ 
tion furnishes no guide as to the proper measure of recovery, if 
you find the plaintiff is entitled to recover. 

Counsel for plaintiff prepares and files his suit, and, unless the 
law sets a limit on the amount possible to be recovered, there is no 
limit to the amount a plaintiff may claim. It does, of course, set a 
limit to a recovery; but it conveys to you no measure or guide ex¬ 
cept as to the maximum limit in fixing an amount. 

The amount of a verdict for plaintiff, if verdict there be, must 
be the result of the evidence. 

Interest is claimed: but there can be no allowance for that, as 
I think counsel for plaintiff will agree, because no interest is pos¬ 
sible in this form of cases. That is doubtless an inadvertence. 

One element is present in the claim that I should probably men¬ 
tion, and that is a requested additional allowance for what the plain¬ 
tiff contends was an unreasonable delay in landing him at a hos¬ 
pital in New Orleans. 

Now the claim in that regard, I have limited it to that, there 

is no evidence in the case that the plaintiff’s injuries were made 

permanent or that the permanency of his injury was contributed 

to in any way by the delay, if there was an unreasonable delay, 

but I have limited it to the proposition that if the jury believe from 

the evidence in the case that there was an unreasonable delay in 

* 
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providing proper treatment by landing him at the hospital in New 
Orleans, there being an intervening period, I think, of two and a 
half or three days, that a? the result thereof there was addi- 
79 tional pain or suffering on the part of the plaintiff, that 
vou mav take that into account as an element or factor 
in settling the amount of damages. 

I might add that the plaintiff has explained the situation from 
his standpoint, and the defendant has explained why there was not 
an earlier landing; and it is for you to say whether there was any 
unreasonable delay for which the plaintiff should receive com¬ 
pensation. 

In conclusion, it is proper I should sav to you to avoid extrava¬ 
gance, avoid mere conjecture, use your best judgment, and if you 
find for the plaintiff award such sum as will be fair and reason¬ 
able compensation to the plaintiff for his injuries and resulting 
damages, which amount, as I have indicated, must be based upon 
your good, sound, sober judgment.” 

At the conclusion of the court’s charge to the jury, the defend¬ 
ant’s attorney renewed the exceptions to adverse rulings on the 
prayers and noted exceptions to the charge, as follows: 

“Mr. Craighill: May I renew mv exceptions which I took to the 
adverse rulings on the prayers, and also except to so much of Your 
Honor’s charge as is to the effect that the doctrine of assumed risk 
was modified as applied to seamen because they must ol>ey orders; 
that he could protest to his superior officer and having done that 
he could do no more. Also T wish to except to that portion of Your 
Honor’s charge which said that ‘if the plaintiff said the accident 
was due to the negligence of the defendant in ordering him to 
work in this cargo space’, because there is no such allegation in the 
declaration, as I recall it. And also, if Your Honor please, ‘if you 
believe that the accident resulted from the plaintiff being required 
to work under such conditions’, as I believe there is no such allega¬ 
tion in the declaration. 

“May I also ask for the usual instruction of the fact that the 
defendant is a corporation and the plaintiff is an individual and 
that that should have no weight with the jury reaching their con¬ 
clusion ? 

“The Court: The jury probably understands that. Gentlemen, 
you will give no weight to the fact that the plaintiff happens to he 
an individual and the defendant happens to be a corporation. Ti 
might have been two individuals and no different rule but onlv 
one rule is applicable in either case. 

< Q 0 “Mr. Axtell: Will Your Honor say to the jury that as the 

word u«ed in this case is defendant, that in this case it means 
the Mate or the Captain, that their negligence would be the negli¬ 
gence of the defendant? 

“The Court: Yes, of course the defendant being a corporation, 
their representatives would be responsible, the Captain and the Mate 
would be the responsible officers on the vessel.” 
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Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant as hereinbefore set forth, were 
so taken bv counsel then and there before the jury retired, and 
each of saia exceptions was then and there separately and severally 
entered upon the minutes of the Justice presiding at the trial, and 
counsel for the defendant then and there prayed the Court and now 
prays the Court, to sign and seal this Bill of Exceptions, and at the 
request of counsel for the defendant the same is accordingly signed 
and sealed and made a part of the record in this cause this 21st 
dav of December, 1923. 

A. A. HOEHLING, 

Associate Justice of the Supreme Court 

of the District of Columbia. 

81 [Endorsed:] At Law. No. 66909. Jeremiah O'Shea, 

Plaintiff, vs. United States Shipping Board Emergency Fleet 
Corporation, Defendant. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4107. United States Shipping Board Emergency Fleet Corpora¬ 
tion, appellant, vs. Jeremiah O’Shea. Court of Appeals, District 
of Columbia. Filed Jan. 28, 1924. Henry W. Hodges, clerk. 


(2049) 


IN THE 


\ A 




7 ' 






-»% tow 

^oitii of j^peals, pistricl of rfolmnlria. 


APRIL TERM, 1924. 


No. 4107. 


UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION, 

APPELLANT, 

V. 

JEREMIAH O’SHEA, Appellee. 


BRIEF FOR APPELLANT. 


Frederic D. McKenney, 
John S. Flannery, 

G. Bowdoin Craighill, 

Attorneys for Appellant. 



\ 


INDEX. 


Subject Index. 

Page 

Preliminary . 1 

Pleadings . 2 

Evidence . 6 

Short statement of evidence. 6 

As to ownership and operation of vessel. 8 

As to plaintiff’s experience, authority, and position at the 

time of the accident. 12 

As to alleged protests by plaintiff that work was danger¬ 
ous . 14 

As to conditions preceding accident. 16 

As to accident itself. 19 

Statutes . 21 

Assignments of error. 26 

Argument . 29 

1. Section 33 of the Jones Act is unconstitutional. 29 

2. Plaintiff’s remedy, if any, was under the Suits in Ad¬ 

miralty Act and Section 33 of the Jones Act, if consti¬ 
tutional, applies only to merchant vessels not owned 
by the United States. 33 

3. Fleet Corporation did not own or operate ship but was 

an intermediate agent. 41 

4. Fleet Corporation was a public agent. 47 

5. Assumed risks. 50 

6. Variance—No proof of defendant’s negligence. 59 

7. Commingling admiralty and common-law remedies. 67 

Conclusion. 69 

Statutes Cited. 

Act of June 15, 1917, 40 Stats., 182. 47 

Act of October 6, 1917, 40 Stats., 395 . 24 

Act of June 10, 1922, 42 Stats., 634 . 24 

Adamson Act of 1916. 31 

Boiler Inspection Act of 1911. 31 

Constitution of United States, Art. Ill, Section 2, and Fifth 

Amendment .23,24 

Federal Employers’ Liability Act of 1906, 34 Stats., 232. 25 

Federal Employers’ Liability Act of 1908, 35 Stats., 65 . 23,26,31 






























11 


INDEX. 


Page 

Hours of Service Act of 1907 . 31 

Judiciary Act of 1789, Section 9, 1 Stat., 70. 24,30 

Judicial Code, Sections 24 and 256 . 24 

Merchant Marine Act of June 5, 1020, Section 33, 41 Stats., 

1007 . 21,20 

Revised Statutes of United States, Sections 563 and 711. 24 

Safety Appliance Act of 1893 . 31 

Seamen’s Act of March 4, 1915, Section 20, 38 Stats., 1164, 

1185 . 23,38,65 

Shipping Act of 1916, 39 Stats., 728, and amendment, 40 Stats., 

900 . 26,33 

Suits in Admiralty Act, 41 Stats., 525. 33,36 

Authorities Cited. 

Alsberg v. United States, 285 Fed., 573. 39 

Armour v. Hahn, 111 U. S., 313. 57 

Astoria Marine Iron Works v. Fleet Corporation, District of 

Oregon, February 4, 1924. 49 

Axtell v. United States, 286 Fed., 165. 39 

Blamberg Bros. v. United States, 260 U. S., 452 . 39 

Brown v. Lent, 20 Vt., 529 . 46 

Chelentis v. Luckenbach, 243 Fed., 536; affirmed in 247 U. S., 

372 . 23, 64, 65 

Commonwealth Finance Corpn. v. Landis (Fleet Corporation, 

Garnishee), 261 Fed., 440. 49 

Cricket S. S. Co. v. Parry, 263 Fed., 523. 57 

Cudahy Packing Co. v. Marcan, 106 Fed., 615, 647. 58 

Eichberg v. Fleet Corporation, 51 App. D. C., 44. 47 

El Paso Ry. v. Gutierrez, 215 U. S., 87. 26 

English v. Chicago, etc., R. R., 24 Fed., 906. 58 

Feely v. Pierson Cordage Co., 161 Mass., 426. 58 

Florence & C. C. R. Co. v. Whipps, 138 Fed., 13. 57 

Globe S. S. Co. v. Moss, 245 Fed., 54. 57 

Hewett v. Swift, 3 Allen (Mass.), 420. 46 

Hodgson v. Dexter, 1 Cranch, 345. 48 

Holmes, The C. S., 220 Fed., 273 . 67 

Huff cut on Agency, 2d ed., par. 203 . 49 

Ingram Day Lumber Co. v. Fleet Corporation, 267 Fed., 283.... 47 

Iroquois, The, 161 U. S., 240 . 56,67 

Isonomia, The, 285 Fed., 516. 39 

Knickerbocker Ice Co. v. Stewart, 253 U. S., 149, 159. 24,29,30 

Lake Monroe, The, 250 U. S., 246. 34 




































INDEX. Ill 

rage 

19 L. R. A., N. S., 340, 363, and 25 L. R. A., N. S., 321, notes.... 57 

Mechem on Public Officers, chap. 7. 49 

Mechem on Agency, 2d ed., section 1463 . 46 

Murphy v. Emergency Fleet Corporation, Law No. 67,181, Su¬ 
preme Court of the District of Columbia. 39 

Osceola, The, 189 U. S., 158, 175 . 22,64,67 

Panama Rail Road Co. v. Johnson, 289 Fed., 964. 32 

18 R. C. L., 595. 57 

Seaboard A. L. Ry. v. Horton, 233 U. S., 492; 239 U. S., 595.. 26,56 

Sloan Shipyards v. Fleet Corporation, 258 U. S., 549 . 47 

Southern Pacific Co. v. Jensen, 244 U. S., 205 . 23,24,31 

Southwestern Brewery v. Schmidt, 226 U. S., 162. 56 

Washington & Mt. Vernon Ry. v. Downey, 236 U. S., 190. 26 

Washington Southern Ry. v. Smith, 45 App. D. C., 192. 56 

West Jester, The, 281 Fed., 877 . 68 

Western Maid, The, 257 U. S., 419. 37 
















IN THI 



APRIL TERM, 1924. 


No. 4107. 


UNITED STATES SHIPPING BOARD 
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v. 

JEREMIAH O’SHEA, Appellee. 


BRIEF FOR APPELLANT. 

This is an appeal by defendant from a judgment 
entered in the Supreme Court of the District of 
Columbia in favor of the plaintiff for $15,000 for 
personal injuries sustained by him on January 7, 
1921, on the high seas, while employed as a boat¬ 
swain on the steamship “Dungannon,” alleged to 
have been operated by the defendant Fleet Corpo¬ 
ration. The jury returned a verdict for $25,000, 
but the Court indicated an intention to grant de¬ 
ls 



fendant’s motion for a new trial unless plaintiff 
filed a remittitur in the sum of $10,000, and such 
remittitur was thereupon filed (R. 11). 

Pleadings. 

The declaration as originally filed contained one 
count (R. 1-4), to which a demurrer was interposed 
and such demurrer was sustained (R. 4-5), where¬ 
upon plaintiff filed an amended declaration in three 
counts, but during the trial withdrew the second 
and third counts, so that the case was submitted 
to the jury under the first count alone (R. 5-8, 9, 
40-41). 

In the first count of the amended declaration, 
it was alleged that the defendant was a corpora¬ 
tion organized and existing under the laws of the 
United States, with its principal office in the Dis¬ 
trict of Columbia, and, at the times mentioned, did 
“have control of and operate , through its duly 
authorized agent, a certain merchant vessel, to- 
wit, S. S. ‘Dungannon’ ” (R. 5); that plaintiff, a 
citizen of Massachusetts, on November 21, 1920, 
was employed “by defendant , through its duly 
authorized agent, at the port of New York,” as a 
boatswain on said vessel at $95 per month, for a 
voyage to Brest, France, and back to the United 
States, and plaintiff signed the usual shipping 
articles or mariner’s contract (R. 5); that it there¬ 
upon became the duty of defendant to exercise rea¬ 
sonable care in providing a safe place for plaintiff 
to work, proper, safe and sufficient boats, appli- 
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ances, and other equipment, and to take reasonable 
precautions to secure the safety of plaintiff, but 
defendant failed in such duties (R. 5-6); that prior 
to January 3,1921, a cargo of oil was pumped into 
the storage tank of the ship under the supervision 
of the ship’s engineers and the covers of the holes 
on top of the tank were negligently left off so that 
the oil overflowed through such holes and the roll¬ 
ing of the vessel at sea caused still more oil to issue 
through the holes into the cargo hold, which there¬ 
upon became a dangerous place to work due to the 
sweep of the oil therein and the presence of gas 
fumes arising from the oil, and the boat, appliances 
and equipment became unsafe due to the presence 
of said oil and fumes; that plaintiff was under the 
direct orders of the vessel’s Captain and First 
Mate, who were employed by defendant through 
its duly authorized agent, and plaintiff was com¬ 
pelled to obey all instructions given by them (R. 
6). On January 3,1921, while the vessel was on the 
high seas bound for New Orleans, plaintiff was 
ordered and compelled by the Captain to go down 
into the hold with the seamen to remove the oil by 
pouring it back into the storage tank, and the Cap¬ 
tain negligently failed to warn plaintiff of the dan¬ 
gerous character of the work (R. 6), of the unsafe 
and dangerous character of the place and of the im¬ 
proper, unsafe and insufficient boats, appliances 
and other equipment, although the Captain well 
knew these conditions and plaintiff was relying on 
his superior skill or knowledge; that plaintiff, in 
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obedience to the Captain’s orders, did go down into 
the hold to perform said work (R. 7). 


In the declaration, the accident itself is then 
alleged to have occurred as follows: 

“that on or about January 6, 1921, when 
plaintiff was working in said cargo hold 
and was attempting to fasten one of the 
covers on the top of said storage tank in 
obedience to orders of the Captain, the sweep 
of the oil in said cargo hold tore plaintiff’s 
grasp from the said cover which he was 
attempting to fasten, hurled him to one side 
and sweeping back slammed him down on 
his back on top of the flanges on the top of 
the tanks” (R. 7). 

As a result of the accident, it is alleged that 
plaintiff’s spine was permanently injured; that the 
Captain thereafter ordered the plaintiff to work, 
but he collapsed and suffered great pain until the 
vessel reached the Mississippi River, on January 
14th, when the quarantine doctor told the Captain 
that plaintiff should be sent at once to the Marine 
Hospital; that the vessel docked at New Orleans 
on Saturday morning, January 15th, but the Cap¬ 
tain did nothing to alleviate plaintiff’s suffering, 
and finally an agent of the Seamen’s Union took 
plaintiff to the hospital on January 17,1921 (R. 7). 

It was further alleged that the injury was 
caused, not by plaintiff’s own negligence, but by 
the negligence, carelessness and unskillfulness of 
the defendant, or its agents, as aforesaid (R. 7). 


5 


The plaintiff claimed damages in the sum of 
$54,750, at the rate of $6.00 per day, for loss of 
wages and subsistence from January 6, 1921, for 
25 years, “plaintiff’s active life expectancy”; in 
the sum of $25,000 for pain and suffering, and in 
the sum of $5,000 on account of the Captain’s fail¬ 
ure to furnish medical attention on arrival at New 
Orleans, a total of $84,750 (R. 8). 

It was also specifically alleged that “this suit is 
brought under the Act of Congress of June 5,1920” 
(R. 8). 

The plaintiff filed a plea of the general issue, 
upon which issue was joined (R. 8). 

The case was tried before Mr. Justice Hoehling 
and a jury on June 13-14, 1923, and at the close of 
all of the evidence defendant moved the Court to 
direct a verdict in favor of the defendant upon 
the various grounds set forth in the record (R. 38- 
39). Such motion was overruled and the jury re¬ 
turned a verdict in favor of the plaintiff for 
$25,000, whereupon defendant filed a motion for a 
new trial upon the ground that the verdict was 
contrary to the evidence, that it was excessive, and 
also upon substantially the same grounds as those 
assigned as basis for the motion for a directed ver¬ 
dict (R. 9). When the Court indicated an inten¬ 
tion to grant a new trial unless plaintiff filed a 
remittitur in the sum of $10,000, such remittitur 
was filed by plaintiff and judgment was entered 
upon the verdict for $15,000 (R. 10-11). 
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Evidence. 

Short Statement of Evidence . 

Jeremiah O’Shea, the plaintiff, who was 30 
years old and had “followed the sea” for many 
years (R. 25, 30), was injured on January 7, 1921, 
while employed as a boatswain on the S. S. “Dun¬ 
gannon” (R. 25-27), which was owned by the 
United States Government (R. 24) and operated 
in the manner hereinafter set forth. 

While on the high seas cn route from Manchester, 

England, to New Orleans, Louisiana, plaintiff was 

ordered to clean up the cargo hold, into which some 

oil had escaped from one of the storage tanks (R. 

25). As boatswain, he was foreman over the whole 

deck department (R. 25), and he took two able 

seamen and four ordinary seamen to do the work 

* 

under his supervision (R. 26). At his suggestion, 
and with the approval of the Chief Mate, who was 
plaintiff’s immediate superior (R. 30), they made 
a “dolly,” consisting of a small platform on four 
wooden wheels, upon which they placed a half bar¬ 
rel, which they filled with oil, dipping the oil up in 
buckets, then hauled the “dolly” from the after 
part of the hold forward to the manholes and 
dumped the oil through the manholes back into the 
tank from which it had escaped (R. 27). 

Plaintiff was in full charge of the details of the 
work (R. 30) and rigged up a number of lifelines 
fore and aft, and also crosswise of the ship, so that 
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the men could hold to them, as they would some¬ 
times slip in the oil when the vessel rolled (R. 26, 
30). 

Plaintiff testified that he made a number of com¬ 
plaints about working in the hold, because of the 
gas fumes which arose from the oil and because 
of the danger of slipping in the oil (R. 26-27), but 
the Captain testified that while some of the seamen 
complained about the gas, plaintiff told the Cap¬ 
tain that he had not been overcome (R. 34), and 
the chief officer testified that “plaintiff never ob¬ 
jected to working down there under the conditions 
that existed” (R. 37). 

On January 7th, after having worked in the hold 
in the manner above stated for four days, plaintiff 
testified that he told the Chief Mate that the 
weather was rough and it was dangerous to work 
there any longer, but he was kept at work until 
after two o’clock that afternoon (R. 27); that a 
little later he was told by the Mate to “start and 
secure” and to put the plates back on the manholes 
preparatory to stopping work there; that plain¬ 
tiff protested that it was not necessary and would 
be dangerous to attempt to put the covers over the 
manholes; that the Mate thereupon said that the 
Captain wanted the covers secured (R. 27) and 
plaintiff got one on, with the assistance of his men, 
but while putting the other cover on— 

“I was screwing down the last few turns on 
this bolt when the ship took a heavy roll and 
put me from one side to the other, hurled 
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me around, and I was landed on my back on 
the top of the tank and that was the end of 
it; I was helpless” (R. 28), 

the small of his back coming down on the bar that 
was on the top of the plate (R. 28). 

The injury was a compression fracture of the 
third and fourth lumbar vertebrae, and there was 
some difference of opinion among the physicians 
as to the extent of disability resulting therefrom, 
one of the plaintiff’s doctors saying that he “would 
be restricted in his activities to a considerable de¬ 
gree” (R. 32) and a surgeon produced by defend¬ 
ant testifying that plaintiff was about 25 per cent 
disabled, but there was no reason why he should 
not be able to do light work (R. 37). Plaintiff was 
confined at the hospital at New Orleans from Jan¬ 
uary 17th until March 18th, 1921 (R. 32), then 
went to Boston (R. 29). He had earned no money 
since the accident and at the time of the trial was 
still using a cane (R. 29). 

The details of the evidence relating to certain 
specific points may be stated more fully as follows: 

As to Ownership and Operation of the Vessel. 

Plaintiff first produced U. J. Gendron, Assistant 
Manager in charge of the Contract Division of 
defendant Emergency Fleet Corporation, who tes¬ 
tified that the “Dungannon” was “owned by the 
United States of America” (R. 24), and this testi¬ 
mony was undisputed, so that we need only con- 
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sider the testimony as to the operation of the ves¬ 
sel at the time of the accident. Gendron, at the 
request of plaintiff’s counsel, produced and plain¬ 
tiff offered in evidence an operating agreement, 
dated August 17, 1920, between defendant Fleet 
Corporation and the Columbus Shipping Com¬ 
pany, which is set forth in the record in full (R. 
15-20). This agreement recited that the Fleet 
Corporation, designated therein as the “Corpora¬ 
tion,” was operating the “Dungannon” and cer¬ 
tain other vessels and desired to make an agency 
contract with the Columbus Shipping Company, 
therein designated as the “Operator,” for the 
operation of said vessel and the Fleet Corporation 
“hereby appoints the Operator as its agent for the 
operation of the vessel ‘Dungannon’ ” (R. 15-16). 
Under such contract, the Corporation agreed to 
man, equip, victual and supply the vessel, provide 
and pay for all provisions, wages, and to exercise 
diligence to maintain the vessel in a thoroughly 
efficient state. The Operator agreed to “operate 
the vessel in such trade or service as. the Corpora¬ 
tion shall direct, being subject to the orders of the 
Corporation as to voyages, cargoes,” etc.; to pro¬ 
vide fuel, stevedoring, collect all funds and other 
money due the Corporation and to deposit same 
in bank as a separate trust fund and not mingle 
same with other moneys owned by the Operator, 
for all of which the Operator was to receive certain 
commissions therein specified, and should “account 
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to the Corporation for moneys received and dis¬ 
bursed” (R. 16-19). 

The same witness, Gendron, also produced the 
managing agreement between the same parties, ex¬ 
ecuted on the same date, and containing similar 
recitals with respect to the management of the ship 
(R. 21-24). 

On cross-examination, Gendron described how 
the Fleet Corporation was organized as a Corpora¬ 
tion under the laws of the District of Columbia in 
1917 and had delegated to it the authority of the 
United States Shipping Board to manage, operate 
and allocate vessels to agents to operate for the 
Shipping Board. Such witness testified that the 
contracts offered in evidence “had been specifically 
adopted by the United States Shipping Board ” 
and “at the time of the accident to plaintiff, in 
January, 1921, in connection with the operation of 
the ship in question, the United States Emergency 
Fleet Corporation was acting for the United States 
Shipping Board” (R. 24), further testifying “the 
Emergency Fleet Corporation did not operate any 
vessels directly, they appointed agents to operate; 
that the United States Shipping Board employed 
the Fleet Corporation to designate agents who did 
operate the vessels” (R. 24-25). 

On redirect examination, the witness testified 
that the members of the Shipping Board are sal¬ 
aried officials of the United States Government; 
that while there was nothing in the contracts 
offered in evidence saying that the United States 
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was the owner of the vessel, or that the Shipping 
Board was their agent, it was within the province 
of the witness, as Manager of the Contract Depart¬ 
ment, “to know who adopted these agreements, and 
he knew that the United States Shipping Board 
adopted them, even though the Fleet Corporation 
was the only party mentioned in them besides the 
Columbus Shipping Company” (R. 24-25). 

Jeremiah O’Shea, the plaintiff, testified that “he 
joined the ‘Dungannon,’ which was under the flag 
of the United States, in New York on November 
21, 1920, and was hired by the United States Ship¬ 
ping Board; the individual who hired him was the 
‘Shipping Master in the office’; John Daly was the 
Shipping Master for the Shipping Board” (R. 
25). Plaintiff further testified that he signed the 
“shipping articles,” which constituted the contract 
between R. Douglas, Master of the ship, and the 
members of the crew, including plaintiff; that 
“under such articles, the Master of the ship was the 
contracting party and the Emergency Fleet Cor¬ 
poration, the Shipping Board, and the Columbus 
Shipping Company were not mentioned therein” 
(R. 29); that he “drew some money at Manchester, 
England, getting the money in the Captain’s office 
on the ship, and signed a receipt or payroll for it 
on a piece of paper from the Emergency Fleet 
Corporation or from the Columbus Oil (Ship¬ 
ping) Company” (R. 29). 

Plaintiff’s counsel called upon defendant to pro¬ 
duce and offered in evidence two payrolls on sta- 
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tionery of the “Division of Operations, United 
States Shipping Board, Emergency Fleet Corpo¬ 
ration/’ upon which the signature of plaintiff 
appeared, acknowledging receipt of certain ad¬ 
vances on account of wages from R. Douglas , Mas • 
ter (R. 31-32). 

Captain R. Douglas, whose deposition was read 
by defendant, testified that he was Master of the 
“Dungannon” and “was in the employ of the 
'Shipping Board 9 at the time of the accident” (R. 
32-34). 

Carl A. F. Lindkvist, Chief Officer of the “Dun¬ 
gannon,” whose deposition was read by defendant, 
testified that he “was in the employ of the ‘ Ship¬ 
ping Board’ at the time of the accident; ‘of course 
the Columbia Shipping Company of New York 
was operating this ship at the time/ but she was 
chartered from the ‘Shipping Board’ ” (R. 37). 

As to Plaintiff's Experience , Authority and Po¬ 
sition at the Time of the Accident. 

Jeremiah O’Shea, plaintiff, testified that he was 
30 years old and was physically fit, having obtained 
an able seaman’s certificate in 1919 after being 
examined by doctors and taking tests; he had 
worked on eleven or twelve ships as boatswain, the 
latter being a foreman over the able seamen; the 
boatswain carried out the orders of the Chief Mate 
and was foreman over the whole deck department 
(R. 25). 
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On the way from Manchester, England, to New 
Orleans, Louisiana, plaintiff received orders to 
clean up the cargo space, and when he sent his men 
down to take off the hatches he discovered that 
there was some oil in the hold. He reported this 
to the Chief Mate, who reported it to the Captain, 
whereupon such officers, with the Chief Engineer, 
made an inspection and, after doing so, gave orders 
that as much of the oil as possible should be put 
back into the tank (R. 25-26). On the day after 
this inspection, “plaintiff took two able seamen 
and four ordinary seamen with him” to do the 
work of getting the oil back into the tank; he 
rigged up four lifelines between the stanchions 
and, “under orders from the Mate, plaintiff rigged 
up another lifeline, the closest he could get to the 
manhole, but when the vessel rolled, three men 
grabbed it and it pulled away—the end of one of 
the battens to which it was secured came off; so 
plaintiff had to give orders to take that line away 
as it was too dangerous” (R. 26). 

On cross-examination, plaintiff testified that he 
had been “following the sea” ever since 1909, 
traveling all over the world and “doing all kinds 
of sailor’s work,” first becoming a boatswain in 
1919. “When he discovered the oil in the hold, 
it was left to his judgment to decide what hatches 
should be left on and what should be taken off to 
allow air in the hold; that he had a number of 
sailors under him obeying his orders; that he sug¬ 
gested to the Mate, and they agreed on, the method 
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of working the ‘dotty,’ as that was the only way 
he knew that the oil could be taken out of the cargo 
space” (R. 30). The Chief Mate rigged up some 
of the lifelines and plaintiff rigged up some of 
them; the Chief Mate helped plaintiff part of the 
time, but not for long; the ropes were 1% inches 
in circumference, some going fore and aft and 
some crosswise; “plaintiff teas in charge down in 
the cargo space except during the short time the 
Mate was there; plaintiff was in full charge of the 
details of the work” (R. 30). 

Hyman Fisher, an ordinary seaman, testified, 
as a witness for the plaintiff, that he was in the 
hold at the time of the accident and “got his 
orders” from plaintiff, who in turn obtained orders 
from the Mate (R. 30). 

Chief Mate Lindkvist, a witness for defendant, 
testified that he was in charge of the work that 
was being done in the cargo space, hut plaintiff 
was in charge of the gang (R. 35); six men were 
doing the work and the boatswain, plaintiff, was 
there looking after it; the sailors signed the ship’s 
articles to do any kind of work that was ship’s 
work (R. 36). 

As to Alleged Protests by Plaintiff That Work 

Was Dangerous . 

Plaintiff testified that after working in the hold 
on January 3d, the next morning he told the Chief 
Mate that it was pretty tough down there with the 
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gases and it was a dangerous job, but the Mate 
replied that the Captain wanted the oil out of the 
cargo space. When plaintiff went for the men to 
go down in the hold, they complained of being sick, 
whereupon the Captain read some regulations to 
them and told them he would land them on the 
Bermuda Islands if they did not go back in the 
cargo space, and they all went back to work. The 
Captain also called plaintiff to his room and asked 
him how he felt, whereupon plaintiff said he “was 
not dying,” but it was impossible for any man 
to work down there without being killed from gas 
or killed by slipping, as the vessel was beginning 
to roll” (R. 26). 

The work was continued and on the third day the 
men asked plaintiff to tell the Captain that they 
could not stick it out, but plaintiff told them that 
they were not supposed to refuse work on the high 
seas (R. 26). 

Plaintiff told ‘ 4 them” (apparently referring 
to his superiors) that he was getting slammed 
around the hold by the rolling of the vessel, as it 
was impossible to keep any footing; he and some 
members of the crew had been knocked down sev¬ 
eral times. The Chief Officer said that conditions 
were bad, but it was the Captain’s orders to go 
on with the work. Plaintiff complained that it 
was impossible for any man to avoid getting hurt 
down there (R. 27). 

Hyman Fisher, an ordinary selaman, testified 
that he complained of being sick, but the Captain 
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put a piece of glass in his mouth, said “he was not 
normal/* read something to him out of a book, and 
told him that if he did not work he would be left on 
an island (R. 30-31). 

Captain R. Douglas, Master of the ship, defend¬ 
ant’s witness, testified that when the seamen said 
that they could not work down there, “I asked the 
boatswain (plaintiff) at that time, ‘Did you feel 
in any way overcome V He says, ‘No, I did not. I 
did not feel good, and some of that oil is bad, but 
I did not feel sick or anything.’ ” The Captain 
then told the men that if they did not go back to 
work he would stop their pay two days for every 
day they laid off, as “that is the law on the sub¬ 
ject” (R. 34). 

Chief Officer Lindkvist, a witness for defendant, 
testified that “ plaintiff never objected to working 
down there under the conditions that existed”; 
“the sailors complained of having fever, but ‘we’ 
took their temperature, felt their pulse, and upon 
finding them normal, told them that they were 
given ten minutes to get down in the hold to work 
again; if they had not done it, they would have 
been logged for refusing to work” (R. 37). 

As to Conditions Preceding Accident. 

In addition to the foregoing description of the 
conditions in the hold, plaintiff testified that when 
he first discovered the oil and the officers of the 
ship made an inspection they wore gas masks, as 



17 


they remained in the hold about three-quarters of 
an hour; that when they came up the Chief En¬ 
gineer was in a pretty bad condition, so they gave 
him water and he got all right in about fifteen 
minutes (R. 26), and Fisher testified to the same 
effect (R. 30). Plaintiff also testified that on ac¬ 
count of the gases in the cargo space he asked for 
gas masks, but “they” said they did not have any 
(R.26). 

Plaintiff testified that the oil around the man¬ 
holes was about one to two inches deep (R. 30), but 
it is not clear from the record that he claimed this 
condition existed at the time of the accident, as he 
further testified that the work that they did low¬ 
ered the level of the oil in the cargo space quite a 
little (R. 30), and Lindkvist explained that the 
“deck of the cargo space slopes aft, because the 
vessel is always a little by the stern and does not 
run on an even keel” (R. 35); that the oil was in 
the after part of the cargo hold and had not at any 
time extended as far forward as the manholes (R. 
35); “the oil did not extend forward farther than 
the fourth stanchion from forward, but the deck 
was oily around the manholes as a result of some of 
it being spilled when it was dumped through the 
manholes, and the men would carry some of the oil 
there on their feet” (R. 34). 

Plaintiff testified that they worked there Janu¬ 
ary 3d, 4th, 5th, and on the 6th they could not do 
much work, as they were just hanging to the life- 
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lines (R. 27); that on January 7th, the day of the 
accident, the weather was very rough and it was 
almost impossible to hold to a lifeline. The gases 
were higher because he had to shut ventilators to 
keep the sea out and there was more motion to the 
oil; they dumped quite a little oil that morning, but 
that afternoon did not dump more than three tubs, 
because the tub would go clear off of the dolly when 
the ship rolled; at lunch time, plaintiff was ordered 
to continue work, although he asked to be allowed 
to knock off; about 2 o’clock that afternoon, the 
Mate and the Captain looked down there and plain¬ 
tiff explained conditions to them; a little later the 
Mate came back and told plaintiff to “start and se¬ 
cure”; plaintiff told the Mate that he did not think 
he could put the manhole plates on; that it was not 
necessary and was a dangerous job; that the Mate 
replied that he knew it, but the Captain wanted 
them on (R. 27). 

The Chief Mate testified that on the day of the 
accident, when plaintiff first suggested knocking 
off work, he, the Mate, was on his way down there 
to stop them because the vessel was commencing to 
roll a little heavy; that he ordered them to knock 
off, because he considered it was dangerous for any¬ 
body to work there any longer; that he told plain¬ 
tiff that he had better put the manhole plates on 
and plaintiff told the sailors to do so (R. 36). 

The Mate also testified that there was a little 
movement of the oil, but not very much, at the time 
plaintiff fell; that as the oil was aft and plaintiff 
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was forward, it had no effect on plaintiff; that 
plaintiff was 35 feet from the edge of the oil when 
he fell (R. 37) ; that the oil was cold and would not 
move fore and aft hardly any, although the ship 
always had a little roll and the oil would move a 
little along with it (R. 35). 

The Captain testified that the oil moved slug¬ 
gishly and teas too cold to do any sweeping hack 
and forth (R. 33). Plaintiff testified that the oil 
moved faster than molasses; it was thick, but 
moved pretty fast as the vessel rolled (R. 30), fur¬ 
ther testifying, however, that the oil “did not move 
fast, as it was pretty thick 99 (R. 27). 

As to the Accident Itself . 

The accident occurred while the plaintiff and the 
six men employed under him were preparing to 
stop work, the following being the plaintiff’s own 
description of what took place: 

“I proceeded to put on the manhole 
plates, and I got on one all right, with the 
assistance of the men, I was putting on the 
starboard one and I had the plate on, I had 
my cross valve put in and there is a bolt that 
goes on screwing down through the middle 
of this bar and plate. Each time I got a 
chance I had to run back to get hold of the 
nearest life line or the nearest grip. I was 
screwing down the last few turns on this bolt 
ivlien the ship took a heavy roll and put me 
from one side to the other, hurled me around 
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and I was landed on my back on the top of 
the tank, and that was the end of it, I was 
helpless. Those men down there, the sail¬ 
ors, could not come to help me at once be¬ 
cause they were hanging on to the lines, they 
were scared of their lives to leave the life 
lines” (R. 28). 

Fisher, plaintiff’s witness, described the acci¬ 
dent as follows: 

“I was holding my life line, and he (plain¬ 
tiff) was by the manhole, and the ship threw 
him from side to side, and there was a stud 
sticking up there, and he hit it, and I could 
not leave go of my life line to grab him, or I 
would be in the same position he was in. 
******* 

“at the time of the accident the ship was 
rolling and it slid plaintiff from one side to 
the other and his two feet, the heels, slipped, 
his feet went up in the air and he came down 
on the stud, sat down, then stiffened out 
straight lying on the manhole plate” (R. 
31). 

The only other eye-witness produced at the trial 
was defendant’s witness Lindkvist, the Mate, who 
testified that the plaintiff 

“stepped across from the starboard side 
over to the port to give a hand to get the 
manhole plate over the manhole and his foot 
slipped and he fell backwards, striking on 
one of the lugs with the small of his back; 
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the lugs are on the edge of the manhole and 
are intended to keep the top or the plate on 
the manhole; they stick up about three 
inches higher than the coaming around the 
manhole, a bar goes through the lugs, cross¬ 
ing the plate with a big bolt, which screws 
down the plate and keeps it in place’’ (R. 
34-35), 

and on cross-examination the same witness testi¬ 
fied: 

“plaintiff was not holding to a life-line just 
before he fell, he was holding to the forward 
stanchion; he was going to step over to the 
port side apparently, I suppose he was going 
to give them a hand to pick up that manhole 
plate; there was oil on his hand so that he 
might have lost his grip there; witness did 
not see him when he started to fall; witness 
looked back just a second before that and 
plaintiff had his hand on the stanchion and 
the next he saw, plaintiff was lying on the 
deck on top of the manhole lug” (R. 37). 

Statutes. 

In the declaration it is stated that this action is 
brought under the Act of Congress of June 5,1920, 
evidently referring to Section 33 of the Merchant 
Marine Act of 1920, frequently cited as the “Jones 
Act” (41 Stats. 1007), quoted below. It may be 
appropriate, therefore, to review briefly some of the 
legislation and decisions leading up to this enact¬ 
ment. 
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Prior to recent Federal legislation, the Supreme 
Court, after making a full review of English and 
American authorities, announced in “The Osceola,” 
(189 U. S. 158, 175), that the following proposi¬ 
tions were settled law: 

“1. That the vessel and her owners are 
liable, in case a seaman falls sick, or is 
wounded, in the service of the ship, to the 
extent of his maintenance and cure, and to 
his wages, at least so long as the voyage is 
continued. 

“2. That the vessel and her owner are, 
both by English and American law, liable to 
an indemnity for injuries received by sea¬ 
men in consequence of the unseaworthiness 
of the ship, or a failure to supply and keep 
in order the proper appliances appurtenant 
to the ship. Scarff v. Metcalf, 107 N. Y. 211. 

“3. That all the members of the crew, ex¬ 
cept perhaps the master, are, as between 
themselves, fellow servants, and hence sea¬ 
men cannot recover for injuries sustained 
through the negligence of another member 
of the crew beyond the expense of their main¬ 
tenance and cure. 

“4. That the seaman is not allowed to re¬ 
cover an indemnity for the negligence of the 
master, or any member of the crew, but is en¬ 
titled to maintenance and cure, whether the 
injuries were received by negligence or acci¬ 
dent.” 



By Section 20 of the Seamen’s Act of March 4, 
1915 (38 Stats. 1164,1185), it was provided: 

“That in any suit to recover damages for 
any injury sustained on board vessel or in its 
service seamen having command shall not 
be held to be fellow-servants with those un¬ 
der their authority. ’ ’ 

But the Supreme Court, referring to such sec¬ 
tion, held: 

“The language of the section discloses no 
intention to impose upon shipowners the 
same measure of liability for injuries suf¬ 
fered by the crew while at sea as the common 
law prescribes for employers in respect of 
their employees on shore.” 

Chelentis v. Luckenback S. S. Co., 247 
U. S. 372. 

And in Southern Pacific Company v. Jensen (244 
U. S. 205) plaintiff’s intestate was killed on a ship 
owned by the Southern Pacific Company, which 
was also a common carrier by railroad, and an at¬ 
tempt was made to hold the company liable under 
the Federal Employers’ Liability Act of 1908 (35 
Stats. 65), but the Supreme Court held that such 
Act was not applicable to a maritime tort. 

Article III, Section 2, of the Constitution of the 
United States provides that “the judicial power 
shall extend * * * to all cases of admiralty 

and maritime jurisdiction.” 

The provision of Section 9 of the Judieiary Act 
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of 1789 (1 Stat. 76), granting to United States Dis¬ 
trict Courts “ exclusive original cognizance of all 
civil causes of admiralty and maritime jurisdiction 
* * * saving to suitors, in all cases, the right of 

a common-law remedy, where the common law is 
competent to give it,” was carried into the Revised 
Statutes, Sections 563 and 711, and thence into the 
Judicial Code, Sections 24 and 256. By the Act of 
Congress of October G, 1917 (40 Stats. 395), the 
following phrase was added to the clause just 
quoted: 

“and to claimants the rights and remedies 
under the workmen’s compensation law of 
any State,” 

but in the case of Knickerbocker Ice Company v. 

Stewart (253 U. S. 149) the Supreme Court held 

such attempted amendment to be unconstitutional 

as being a delegation of the legislative power of 

Congress and as defeating the purposes of Article 

III, Section 2, of the Constitution, respecting the 

harmonv and uniformitv of the maritime law. 

* • 

It is also interesting to note that by Act of June 
10, 1922 (42 Stats. 634), Congress made another 
attempt to apply State workmen’s compensation 
laws to certain maritime torts, but in the State of 
"Washington r. Dawson & Co., decided on February 
25, 1924, the Supreme Court of the United States 
held such Act of June 10,1922, unconstitutional, re¬ 
affirming Southern Pacific Co. v. Jensen (244 U. S. 
205) and Knickerbocker Ice Co. c. Stewart (253 



25 


U. S. 149), to the effect that the harmony and uni¬ 
formity of the maritime law, which the Constitution 
not only contemplated but actually established, 
must be preserved. 

‘Knickerbocker Ice Co. v. Stewart was decided on 
May 17, 1920, and Section 33 of the “Jones Act” 
was approved shortly thereafter, on June 5, 1920 
(41 Stats. 1007), reading as follows: 

“That any seaman who shall suffer per¬ 
sonal injury in the course of his employment 
may, at his election, maintain an action for 
damages at law, with the right of trial by 
jury, and in such action all statutes of the 
United States modifying or extending the 
common law right or remedy in cases of per¬ 
sonal injury to railway employees shall ap¬ 
ply ; and in case of the death of any seaman 
as a result of any such personal injury the 
personal representatives of such seaman 
may maintain an action for damages at law 
with the right of trial by jury, and in such 
action all statutes of the United States con¬ 
ferring or regulating the right of action for 
death in the case of railway employees shall 
be applicable. Jurisdiction in such actions 
shall be under the court of the district in 
which the defendant employer resides or in 
which his principal office is located.” 

The statutes modifying or extending the common- 
law right or remedy in cases of personal injury to 
railway employees , mentioned in Section 33, just 
quoted, probably do not include the Federal Em¬ 
ployers’ Liability Act of 1906 (34 Stats. 232), 
4 s 


which was not confined to railway employees. This 
1906 Act was held unconstitutional as to the States 
(207 U. S. 463), but valid as to the District of Co¬ 
lumbia (El Paso Railway r. Gutierrez, 215 U. S. 
87; Washington & Mt. Vernon Ry. v. Downey, 236 
U. S. 190). It is important to note this fact, be¬ 
cause under the Employers’ Liability Act of 1906 
the defense of “assumed risks” was eliminated, 
whereas it is still available to the defendnt under 
the later Federal Employers’ Liability Act of April 
22, 1908 (35 Stats. 65), to which Section 33 of the 
Jones Act was probably intended to refer espe¬ 
cially (Seaboard Air Line v. Horton, 233 U. S. 492 
and numerous other Supreme Court cases). 

For the convenience of the Court, in considering 
some of the questions raised by the following as¬ 
signment of errors, appellant will ask leave to file 
herewith several copies of a pamphlet containing 
the full text of the Merchant Marine Act (Jones 
Act) of 1920, of the Shipping Act of 1916, as 
amended, of the Suits in Admiralty Act of March 9, 
1920 (various extracts from which are hereinafter 
quoted), and various presidential proclamations 
relating to the United States Shipping Board and 
to the Emergency Fleet Corporation. 

Assignment of Errors. 

The court erred in the following particulars, to 
wit: 

1. In refusing to direct a verdict in favor 
of defendant, as requested in the motion 
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made by defendant at the close of all the evi¬ 
dence, and as requested in defendant’s first 
prayer for instructions, for the following 
reasons: 

(a) Because Section 33 of the Jones Act, 
approved June 5, 1920, under which this ac¬ 
tion was brought, is unconstitutional; 

( b ) Because said Section 33 of the Jones 
Act, if constitutional, applies only to mer¬ 
chant vessels not owned by the United 
States; 

(c) Because plaintiff’s remedy, if any, 
was in an admiralty proceeding under the 
“Suits in Admiralty Act” approved March 
9, 1920, and plaintiff in his declaration and 
in his evidence attempted to commingle 
common-law rights and remedies with ad¬ 
miralty rights and remedies; 

( d ) Because the plaintiff did not prove 
that the defendant either owned or operated 
the ship on which plaintiff was injured, but 
on the eontrarv the evidence showed that the 
ship was owned by the United States and 
was operated by the Columbus Shipping 
Company, the defendant being a mere inter¬ 
mediate agent which designated said Ship¬ 
ping Company to operate for the United 
States; 

(c) Because the defendant was acting as 
a public agent for the United States repre¬ 
sented by the United States Shipping Board, 
the United States being owner of the ship; 

(/) Because the plaintiff assumed the risk 
of doing the work in which he was engaged 
when he was injured; 
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( g ) Because the plaintiff failed to prove 
that the defendant was guilty of any negli¬ 
gence ; 

( h ) Because there was a fatal variance 
between the allegations of the declaration 
and the proof. 

2. In instructing the jury that the doc¬ 
trine of assumed risks is modified as applied 
to seamen in a proceeding under Section 33 
of the Jones Act and refusing to grant de¬ 
fendants fourth prayer. 

3. In instructing the jury that the jury 
might find in favor of the plaintiff if they 
believed that the accident resulted from the 
negligence of the captain in ordering the 
plaintiff to work in the cargo space after 
the plaintiff had protested against doing so, 
there being no such allegation in the declara¬ 
tion and no proof that such order of the cap¬ 
tain was the proximate cause of the injury. 

4. In granting plaintiff’s 13th prayer and 
in instructing the jury orally that if they 
found for the plaintiff, they might award 
him damages for any pain and suffering 
which they found he sustained by reason of 
the alleged delay in sending him to a hospital 
upon arrival of the ship at New Orleans. 



29 


ARGUMENT. 

1 . Section 33 of the Jones Act Is Unconstitutional . 

By the first assignment of error, paragraph (a), 
appellant claims that a verdict should have been 
directed in its favor because Section 33 of the Jones 
Act, upon which the action was based, is unconsti¬ 
tutional. 

It was argued at length in the court below that 
such Section 33 was invalid under Article III, Sec¬ 
tion 2, of the Constitution of the United States, 
which provides that the judicial power of the 
United States, extends “to all cases of admiralty 
and maritime jurisdiction,” and, if said Section 33 
is given effect, it will destroy the harmony and uni¬ 
formity of the admiralty law, which the Constitu¬ 
tion intended should be preserved, as pointed out 
in Knickerbocker Ice Co. v. Stewart (253 U. S. 
149) and other cases. 

If Section 33 is upheld, a seaman would have an 
option either (1) to proceed in admiralty for main¬ 
tenance and cure, or (2) to sue in the common-law 
courts and have his rights and remedies governed 
by maritime rules, or (3) to pursue his remedy at 
common law as modified by the railroad law under 
Section 33, and a defendant shipowner would not 
have a corresponding election with respect to his 
defense. Such a result would be contrary to the 
Fifth Amendment to the Constitution, which guar- 
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antees due process of law and has been construed 
as forbidding the passage of laws which are arbi¬ 
trary and unequal. As applied to the present case, 
Section 33 would permit a discrimination in favor 
of the plaintiff, who is one party to a maritime con¬ 
tract, and the other party, the shipowner or opera¬ 
tor, would be put in an unfavored class. 

It is true that under Section 9 of the Judiciary 
Act of 1789, as carried into Sections 24 and 256 of 
the Judicial Code, giving exclusive jurisdiction in 
admiralty and maritime eases to the United States 
District Courts, the clause “saving to suitors in all 
cases the right to a common-law remedy where the 
common law is competent to give it,” has been con¬ 
strued as meaning that certain maritime cases may 
be tried in common law courts, but in such cases 
the amount which the plaintiff is entitled to re¬ 
cover is measured not by the common law, but by 
the maritime law. Knickerbocker Ice Co. v. Stew¬ 
art, 253 U. S. 149,159. 

It was also argued below and appellant still 
claims that said Section 33 is invalid in that it is 
indefinite by attempting to incorporate, by a cross 
reference, all of the numerous statutes modifying 
and extending common-law rights and remedies in 
cases of personal injury to railway employees, 
without specifying what particular statutes are in¬ 
tended to be covered. From the manner in which 
the declaration is framed it is assumed that plain¬ 
tiff understands that Section 33 refers especially 
to the Federal Employers’ Liability Act of 1908, 
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but it may also refer to the Safety Appliance Act 
of March 2,1893, the Boiler Inspection Act of Feb¬ 
ruary 17,1911, the Hours of Service Act of March 
3, 1907, and possibly the Adamson Act of Septem¬ 
ber 3 and 5,1916. 

In Southern Pacific Co. r. Jensen (244 U. S. 
205), an attempt was made to apply the Employ¬ 
ers’ Liability Act of 1908 to an accident which oc¬ 
curred on shipboard, since such act referred to 
“boats” and the Southern Pacific Company, in ad¬ 
dition to being an interstate common carrier by 
railroad, also owned and operated certain boats, 
but the Supreme Court pointed out the reasons 
why such Act should not be applied to maritime 
torts, saying (p. 213): 

“Evidently the purpose (of Federal Em¬ 
ployers’ Liability Act) was to prescribe a 
rule applicable where the parties are engag¬ 
ing in something having direct and substan¬ 
tial connection with railroad operations, 
and not with another kind of carriage recog¬ 
nized as separate and distinct from trans¬ 
portation on land and no mere adjunct 
thereto. It is unreasonable to suppose that 
Congress intended to change long-estab¬ 
lished rules applicable to maritime matters 
merely because the ocean-going ship con¬ 
cerned happened to be owned and operated 
by a company also a common carrier by rail¬ 
road.” 

f 

By Section 33 the substantive maritime law is 
not merely amended, but in effect destroyed in so 
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far as injuries to seamen are concerned, and cer¬ 
tain indefinitely specified common-law rights and 
remedies substituted therefor. 

It seems unnecessary, however, to elaborate fur¬ 
ther upon this point, because the matter of the con¬ 
stitutionality of Section 33 of the Jones Act is now 
receiving the consideration of the Supreme Court 
of the United States in the case of Panama Rail 
Road Co. v. Johnson, No. 369, October term, 1923, 
which was argued on December 7th, 1923, and has 
not yet been decided. The opinion of the Circuit 
Court of Appeals for the Second Circuit will be 
found in 289 Fed. 964. 

If the Supreme Court holds Section 33 unconsti¬ 
tutional, this court will undoubtedly feel obliged to 
reverse the judgment in the present case, because 
the present case was submitted to the jury, over 
defendant’s objection, under the rules of law which 
the learned trial justice considered applicable un¬ 
der that section. If the Supreme Court sustains 
the constitutionality of Section 33, this point must 
be abandoned by appellant in the present case and 
we must pass on to a consideration of the other 
points, in which it is conceded, for the sake of the 
argument, that Section 33 is constitutional. 


33 




2 . Plaintiff’s Remedy, if Any, Was Under the 
Suits in Admiralty Act, and Section 33 of the 
Jones Act, if Constitutional, Applies Only to 
Merchant Vessels Not Owned by the United 
States. 

By the first assignment of error, paragraphs (6) 
and (c), it is claimed by appellant that a verdict 
should have been directed in its favor because said 
Section 33 of the Jones Act, if constitutional, ap¬ 
plies only to merchant vessels not owned by the 
United States, and because plaintiff’s remedy, if 
any, was in an admiralty proceeding under the 
Suits in Admiralty Act approved March 9, 1920. 

The undisputed evidence shows that the “Dun- 
gannon” at the time of the accident was a mer¬ 
chant vessel owned by the United States (R. 24), 
proceeding from Manchester, England, to New Or¬ 
leans, Louisiana, with a load of creosote, having 
just taken a cargo of oil from New York to Brest 
(R. 25). 

Section 9 of the Shipping Act of 1916 (39 Stats. 
728), as amended by the Act of July 15, 1918 (40 
Stats. 900), provided: 

“That any vessel purchased, chartered, or 
leased from the (Shipping) board may be 
registered or enrolled and licensed, or both 
registered and enrolled and licensed as a 
vessel of the United States and entitled to 
the benefits and privileges appertaining 
thereto; * * * 

****««« 
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“Such vessels while employed solely as 
merchant vessels shall be subject to all laws, 
regulations, and liabilities governing mer¬ 
chant vessels, whether the United States be 
interested therein as owner, in whole or in 
part, or hold any mortgage, lien, or other 
interest therein.’’ 

In “The Lake Monroe,” (250 U. S. 246), the 
Supreme Court, construing the Section just 
quoted, held that the ship in question, a merchant 
vessel chartered from the Shipping Board and 
owned by the United States, could be libeled and 
seized in a proper proceeding in the District Court 
of the United States. This decision was announced 
on June 2, 1919, and on March 9, 1920, the “Suits 
in Admiralty Act” was approved, Sections 1, 2 and 
3 of which provided: 

“That no vessel owned by the United 
States or by any corporation in which the 
United States or its representatives shall 
own the entire outstanding capital stock or 
in the possession of the United States or of 
such corporation or operated by or for the 
United States or such corporation, and no 
cargo owned or possessed by the United 
States or by such corporation, shall here¬ 
after, in view of the provision herein made 
for a libel in personam, be subject to arrest 
or seizure by judicial process in the United 
States or its possessions: Provided, That 
this Act shall not apply to the Panama Rail¬ 
road Company. 
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‘‘SEC. 2. That in cases where if such ves¬ 
sel were privately owned or operated, or if 
such cargo were privately owned and pos¬ 
sessed, a proceeding in admiralty could be 
maintained at the time of the commence¬ 
ment of the action herein provided for, a 
libel in personam may be brought against 
the United States or against such corpora¬ 
tion, as the case may be, provided that such 
vessel is employed as a merchant vessel or is 
a tug boat operated by such corporation. 
Such suits shall be brought in the district 
court of the United States for the district 
in which the parties so suing, or any of them 
reside or have their principal place of busi¬ 
ness in the United States, or in which the 
vessel or cargo charged with liability is 
found. (Then provides for service of pro¬ 
cess on United States.) 

******* 

“Sec. 3. That such suits shall proceed and 
shall be heard and determined according to 
the principles of law and to the rules of prac¬ 
tice obtaining in like cases between private 
parties. A decree against the United States 
or such corporation may include costs of 
suit, and when the decree is for a money 
judgment, interest at the rate of 4 per cen¬ 
tum per annum until satisfied, or at any 
higher rate which shall be stipulated in any 
contract upon which such decree shall be 
based. Interest shall run as ordered by the 
court. Decrees shall be subject to appeal 
and revision as now provided in other cases 
of admiralty and maritime jurisdiction. If 
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the libelant so elects in his libel the suit may 
proceed in accordance with the principles of 
libels in rem wherever it shall appear that 
had the vessel or cargo been privately 
owned and possessed a libel in rem might 
have been maintained. Election so to pro¬ 
ceed shall not preclude the libelant in any 
proper case from seeking relief in personam 
in the same suit. Neither the United States 
nor such corporation shall be required to 
give any bond or admiralty stipulation on 
any proceeding brought hereunder. Any 
such bond or stipulation heretofore given in 
admiralty causes bv the United States, the 
United States Shipping Board, or the 
United States Shipping Board Emergency 
Fleet Corporation, shall become void and be 
surrendered and canceled upon the filing of 
a suggestion by the Attorney General or 
other duly authorized law officer that the 
United States is interested in such cause, 
and assumes liability to satisfy any decree 
included within said bond or stipulation, and 
thereafter any such decree shall be paid as 
provided in section 8 of this Act.” 

Section 8 provided for the payment by the 
United States of judgments rendered in suits 
brought under the Act. 

It is true that the provisions above quoted from 
Section 9 of the Shipping Act of 1916, as amended 
in 1918, were re-enacted in Section 18 of the Jones 
Act, which was approved June 5, 1920, shortly 
after the Suits in Admiralty Act of March 9,1920, 
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and apparently we have a contradiction in terms, 
Section 18 of the Jones Act providing that ships, 
while employed solely as merchant vessels, char¬ 
tered from the Shipping Board and owned by the 
United States shall be subject to all laws and lia¬ 
bilities governing merchant vessels generally, and 
the Suits in Admiralty Act expressly providing 
that merchant vessels owned by the United States 
shall not be subject to all such laws and liabilities, 
in that they are not subject to arrest or seizure in 
the same manner as privately owned merchant ves¬ 
sels. 

Having in mind the decision in “The Lake Mon¬ 
roe,’ J supra, it seems that Congress undoubtedly 
intended by the Suits in Admiralty Act to give a 
person who theretofore had a right of action in 
rem against a merchant vessel of the United States 
a right of action in personam in admiralty against 
the United States. 

In “The Western Maid” (257 U. S. 419), it was 
held that the ships there in question were not being 
used as “merchant vessels,” so that the case has 
little applicability to the present situation, but the 
following language used by the Court is significant 
(p. 431): 

“The Act of September 7, 1916, c. 451, 
Sec. 9, does not create a liability on the 
part of the United States, retrospectively, 
where one did not exist before. Neither, in 
our opinion, is such a liability created by 
the Act of March 9, 1920, c. 95, Sec. 4, au- 


thorizing the United States to assume the 
defence in suits like these. It is not re¬ 
quired to abandon any defence that other¬ 
wise would be good. It appears to us plain 
that before the passage of these acts neither 
the United States nor the vessels in the 
hands of the United States were liable to be 
sued for these alleged maritime torts.” 


It seems, therefore, that the Suits in Admiralty 
Act gave a seaman, who might be injured on a mer¬ 
chant vessel of the United States, a remedy which 
he did not have theretofore, namely, a suit in ad¬ 
miralty in personam against the United States, 
and Section 8 provided for the payment of any 
judgment which he might obtain in such a proceed¬ 
ing. 


Section 33 of the Jones Act, if constitutional, is 


a statute applicable to all seamen generally, and, 


construing it in connection with the Suits in Ad- 
miraltv Act, it seems that Section 33 of the Jones 
Act applies to seamen injured on merchant vessels 
p^ot owned by the United States, and the Suits in 
Admiralty Act provides a remedy for seamen in¬ 
jured on merchant vessels owned by the United 
States. Section 33 of the Jones Act appears to 
have no relation to the sections which precede and 


follow it in the same Act, but specifically states 
that it amends Section 20 of the Seamen’s Act of 


1915, which is a statute of general application. 
Seamen on merchant vessels of the United States 


do not come within the provisions of Section 33, 
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but are given a special remedy under the Suits in 
Admiralty Act. 

In the recent case of Alsberg v. United States 
(285 Fed. 573), the opening (paragraph of the 
opinion states: 

“In the light of the decision of the Su¬ 
preme Court in U. S. v. Pfitsch, 256 U. S. 

547, 41 Sup. Ct. 569, 65 L. Ed. 1084, it vtould 
seem that the Suits in Admiralty Act of 
March 9,1920 (41 Stat. 525), gave exclusive 
jurisdiction to the District Courts of rhe\ 
United States of proceedings against the \ 
United States as owner of a merchant vesseK \ 
directly or through a corporation in which \\ 
it owned the entire stock, in those circum¬ 
stances in which, if such vessel were pri¬ 
vately owned, an admiralty proceeding/could 
be maintained.’’ j 

The jurisdiction of the Federal courts under the 
Suits in Admiralty Act is also discussed at length 
in the “Isonomia” (285 Fed. 516), citing numer¬ 
ous cases, and also in Blamberg Bros. v. United 
States (260 U. S. 452)* 

That counsel for the appellee fully realized that 
he could have proceeded under the Suits in Ad¬ 
miralty Act is shown by the action taken by him in 
Axtell v. United States (286 Fed. 165). 

The case of Murphy v. Emergency Fleet Cor¬ 
poration, law, No. 67,181, was tried before Mr. Jus¬ 
tice Hoehling in May, 1923, and the O’Shea case in 
June, 1923. The Murphy case resulted in a verdict 
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in favor of the plaintiff for $40,000, and defendant 
filed an amendment to the original motion for a 
new trial, claiminginsueli amendment that the Fleet 
Corporation did not own or operate the ship there 
involved. In a lengthy opinion granting a new 
trial on the ground that the verdict was excessive, 
such opinion being rendered two or three days after 
the trial of the O’Shea case, Judge Hoehling made 
the following statement with respect to the defense 
that the Fleet Corporation did not own or operate 
the ship : 

“In passing, and in order that such rights 
as plaintiff may have, or may conceive him¬ 
self to have, for redress concerning the in¬ 
juries received by him, may be appropri¬ 
ately safeguarded, it may be noted that the 
proposed amendment concerns a matter 
worthy of serious consideration; since, if 
the point therein presented and urged be 
well founded, (but as to which the Court 
now ventures no opinion,) it may ultimately 
result that plaintiff has pursued the wrong 
defendant, or, possibly, has brought his 
action in the wrong forum.” 

Murphy’s attorneys, acting upon this sugges¬ 
tion , promptly filed an admiralty proceeding in 
Baltimore under the Suits in Admiraltv Act, and 
his case was thereafter compromised and settled. 
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3. Fleet Corporation Did Not Own or Operate 
Ship, But Was an Intermediate Agent . 

/ 

By the first assignment of error, paragraph ( d ), 
appellant claims that a verdict should have been 
directed in its favor because plaintiff did not prove 
that the defendant either owned or operated the 
ship on which plaintiff was injured, but, on the 
contrary, the evidence showed that the ship was 
owned by the United States and was operated by 
the Columbus Shipping Company, the defendant 
being a mere intermediate agent which designated 
the shipping company to operate for the United 
States. 

The declaration alleged that the defendant Cor¬ 
poration did “have control of and operate, through 
its duly authorized agent, a certain merchant ves¬ 
sel, to wit, S. S. ‘Dungannon’ ” (R. 5), and alleged 
that “plaintiff was employed by defendant” (R. 
5), but entirely failed to prove these very essential 
allegations. A review has hereinbefore been made 
of the evidence as to ownership and operation of 
the vessel and as there shown, while the Fleet Cor¬ 
poration originally made the contracts with the 
Columbus Shipping Company for the operation of 
the ship, the witnesse Gendron testified that such 
contracts had been specifically adopted by the 
Shipping Board, a governmental commission, 
whose members are salaried officials of the United 
States (R. 24) and the Government’s policy with 
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respect to the operation of its ships is shown by 
Section 2 of the Jones Act, reading as follows: 

“(1) All contracts or agreements law¬ 
fully entered into before the passage of this 
Act under any such Act or part of Act shall 
be assumed and carried out by the United 
States Shipping Board, hereinafter called 
‘the board.’ 

“ (2) All rights, interests, or remedies ac¬ 
cruing or to accrue as a result of any such 
contract or agreement or of any action 
taken in pursuance of any such Act or parts 
of Acts, shall be in all respects as valid and 
may be exercised and enforced in like man¬ 
ner, subject to the provisions of subdivision 
(c) of this section, as if this Act had not 
been passed.” 

Subdivision (c), just mentioned, provides for 
the settlement and liquidation by the Shipping 
Board of claims arising under such acts, and that 
any person “dissatisfied with any decision of the 
Board shall have the same right to sue the United 
States as he would have had if the decision had 
been made by the President of the United States 
under the acts hereby repealed.” 

Under Section 4 of the Jones Act, all vessels and 
other property acquired by the President through 
any agencies whatsoever under the shipping acts 
“arc hereby transferred to the Board” (Shipping 
Board), and while under Section 12 the Fleet Cor¬ 
poration was continued in existence with author¬ 
ity to operate vessels, unless otherwise directed by 
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law, the same Section 12 distinctly states that all 
vessels (that is, all merchant vessels owned by the 
United States) until sold “shall be managed atid 
operated by the Board or chartered or leased by it 
on such terms and conditions as the Board shall 
deem wise for the promotion and maintenance of 
an efficient merchant marine, pursuant to the pol¬ 
icy and purpose declared in Sections 1 and 9 of 
this Act.” 

While, therefore, these contracts covering the 
operation of the “Dungannon” were made origi¬ 
nally on an old form of agreement in Which the 
Fleet Corporation was named as a party and were 
executed in August, 1920, very soon after the pas¬ 
sage of the Jones Act, it is quite evident that Con¬ 
gress intended when it passed the Jones Act that 
the Shipping Board should thereafter be charged 
with responsibility for the operation of such ves¬ 
sels. 

The old form of contract offered in evidence pro¬ 
vided for an accounting to the Fleet Corporation 
of revenues derived from the operation of the ship, 
but Section 14 of the Jones Act changed this en¬ 
tirely and expressly provided that the net pro¬ 
ceeds from any activities authorized by the Act 
and the shipping acts should be covered into the 
Treasury of the United States to the credit of the 
Shipping Board . 

The fact that the “Dungannon” was owned by 
the United States at the time of the accident was 
not disputed (R. 24). As above shown, the Chief 
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Officer said that he was in the employ of the “ Ship¬ 
ping Board” at the time of the accident (R. 37) ; 
the Captain said that he was in the employ of the 
“Shipping Board” (R. 32-24), and even the plain¬ 
tiff himself testified that he was hired by the 
“United States Shipping Board” (R. 25). This 
testimony certainly did not support the allegation 
of the declaration that “plaintiff was employed 
by the defendant, through its duly authorized 
agent” (R. 5), and no officer or employee on the 
ship testified that he was employed by the Fleet 
Corporation. 

Appellee’s counsel may contend that this was a 
mere oversight, and that the witnesses made no dis¬ 
tinction between the Shipping Board and the Fleet 
Corporation, the full title of the Fleet Corporation 
being “United States Shipping Board Emergency 
Fleet Corporation,” but as the defendant was 
claiming, from the moment the first witness took 
the stand until the end of the trial, that the Fleet 
Corporation was not operating the ship, it is dif¬ 
ficult to understand why plaintiff’s counsel did not 
correct this “inaccuracy.” 

It is true that plaintiff offered in evidence some 
payrolls on the stationery of the Fleet Corpora¬ 
tion, but on these payrolls the members of the crew, 
including plaintiff, acknowledged receipt of cer¬ 
tain amounts, not from the Fleet Corporation, but 
from R. Douglas, Master of the ship (R. 31-32). 
Undoubtedly such stationery, just as the contract 
for the operation of the ship, was printed prior to 
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the passage of the Jones Act. The maritime con¬ 
tract under which plaintiff was employed was ex¬ 
ecuted later, in November, 1920, and was made with 
the Master of the ship, not with the Fleet Corpora¬ 
tion (R. 29). 

The defendant asked the court below to direct a 
verdict in favor of the defendant on the ground 
that there was no proof that the defendant was 
operating the ship at the time of the accident, in 
January, 1921 (R. 39), and the court not only over¬ 
ruled this contention, but in effect held as a matter 
of law that the defendant was operating the ship, 
the very last words said in the presence of the jury 
at the conclusion of the oral charge being the fol¬ 
lowing : 

‘ ‘ Mr. Axtell : Will your Honor say to the 
jury that as the word used in this case, .the 
defendant, that in this case it means the Mate 
or the Captain, that their negligence would 
be the negligence of the defendant ? 

“The Court: Yes, of course the defendant 
being a corporation, their representatives 
would be responsible, the Captain and the 
Mate would be the responsible officers on the 
vessel.” 

In view of all of the direct evidence above men¬ 
tioned that the Fleet Corporation was not operating 
the vessel, at least there was an issue of fact upon 
that point which should have been submitted to the 
jury, and the court below committed error in hold¬ 
ing as matter of law that the acts of the Captain 
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and Mate were binding upon the Fleet Corpora¬ 
tion. 

As shown by the testimony of plaintiff’s witness 
Gendron (R. 24-25), and as claimed on the motion 
for a directed verdict (R. 39), the Fleet Corpora¬ 
tion was nothing more than a mere intermediate 
agent Which designated the Columbus Shipping 
Company as the direct agent to operate the ship 
for the United States, acting through the Shipping 
Board under the authority conferred by the ship¬ 
ping acts and the Jones Act. 

“A mere intermediate agent who has not 
the control, does not participate in the act, 
and is guilty of no fault, can not be held 
liable. The liability must rest upon the 
Master and the direct agent, and not upon 
the intermediate one.” 

1 Mechem on Agency, 2d ed., Sec. 

1463, citing cases. 

“A mere intermediate agent between the 
Master and the direct agent can not be held 
constructively responsible for the acts of the 
latter ’ ’ 

Brown v. Lent, 20 Vt. 529. 

The president of a corporation is not liable 
where, in his capacity as president and as a 
“mere conduit for communication between 
the corporation and the agent” who did the 
wrong, he transmitted to the latter the orders 
of the corporation directing the doing of the 
act 

Hewett v. Swift, 3 Allen (Mass.) 420. 




4. Fleet Corporation was a Public Agent . 


By the first assignment of error, paragraph (e), 
appellant claims that a verdict should have been 
directed in its favor because it was acting as a pub¬ 
lic agent for the United States, represented by the 
United States Shipping Board, the United States 
being owner of the ship. 

The cases of Eichberg v. Fleet Corporation (51 
App. D. C. 44) and Sloan Shipyards v. Fleet Cor¬ 
poration (258 U. S. 549) arose under construction 
contracts made long prior to the passage of the 
Jones Act, and under such contracts the Fleet Cor¬ 
poration acted as a direct agent. In the present 
case the Fleet Corporation was an intermediate 
agent which selected a direct agent to operate the 
ship. Throughout the many presidential proclama¬ 
tions, under which the President delegated author¬ 
ity to the Shipping Board and to the Fleet Cor¬ 
poration from time to time, the authority to requi¬ 
sition and construct ships was always distinguished 
from the authority to operate ships. 

Thus in Ingram Day Lumber Co. v. Fleet Cor¬ 
poration (267 Fed. 283), the Court, referring to the 
Act of June 15, 1917 (40 Stats. 182), says: 

“It is further provided that all ships ac¬ 
quired hereunder by the United States 
should be managed, operated and disposed 
of by the President. 

“It is important to remember this pro¬ 
vision in connection with the provision of 


Section 9 of the Shipping Act with reference 
to the liability to arrest of merchant vessels, 
and in so doing we shall see why there is a 
distinction between suits against vessels op¬ 
erated by the President and materials or¬ 
dered by the President. We shall observe 
that the law itself makes the distinction, by 
providing liability of vessels to arrest, and 
by further providing that suits for mate¬ 
rials ordered by the President shall be 
against the United States under the quoted 
provisions of the Judicial Code. ,, 

Even if this Court should be of the opinion that 
the Fleet Corporation was directly operating the 
“Dungannon,” it seems clear that in view of the 
provisions of the Shipping acts and of the Jones 
Act that the ship should be operated in accordance 
with a definite public policy therein defined, the 
Fleet Corporation was acting as a public agent of 
the United States, under the authoritv conferred 
on the Shipping Board, a public agency, under such 
acts. 

In the early case of Hodgson v. Dexter (1 Cranch 
345), Chief Justice Marshall said: 

“It is too clear to be controverted that, 
where a public agent acts in the line of his 
duty and by legal authority, his contracts, 
made on account of the Government, are 
public and not personal. They inure to the 
benefit of, and are obligatory on, the Gov¬ 
ernment, not the officer.” 
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The reasons for this rule are set forth in Mechem 
on Public Officers, chapter 7, and in Huffcut on 
Agency, 2d edition, paragraph 203. 

The distinction between the functions of the 
Fleet Corporation as a public agent and as a pri¬ 
vate agent is made in the case of Commonwealth 
Finance Corporation v. Landis (Fleet Corpora¬ 
tion, garnishee) (261 Fed. 440), and the most re¬ 
cent decision on the subject seems to be that an¬ 
nounced by the United States District Court for 
the District of Oregon on February 4, 1924, in the 
case of Astoria Marine Iron Works v. Fleet Cor- 
poration, in which the Court refers to and distin¬ 
guishes the opinion of the Supreme Court in the 
Sloan Shipyards Case (258 U. S. 549), saying: 

“It is alleged in the answer that the con¬ 
tract in suit was made by defendant as such 
agent and by virtue of the authority dele¬ 
gated to it by the President and not in its 
own behalf. 

“If this is true, and it must be so assumed 
for present purposes, the defendant is not in 
my judgment liable personally on the con¬ 
tract so made any more than the President 

would have been if he had made it himself. 
* * # 

“Great reliance is placed by plaintiff on 
the decisions in the Sloan Shipyards (supra) 
and kindred cases, but as I read the opinions 
in these ’cases the question here presented, 
although urged upon the attention of the 
court, was deemed not to be within the ree- 
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ord, and is not decided. * * * The ques¬ 
tion of whether it (Fleet Corporation) is 
personally liable on contracts made by it as 
agent or representative of the President un¬ 
der the war powers conferred upon him was 
not decided.” 

J. Assumed Risks . 

By the first assignment of error, paragraph (/), 
appellant claims that a verdict should have been 
directed in its favor because the plaintiff, as matter 
of law, assumed the risk of doing the work in which 
he was engaged when he was injured, and by the 
second assignment of error appellant claims that 
the trial justice erred in instructing the jury that 
the doctrine of assumed risks was modified as ap¬ 
plied to seamen in a proceeding under Section 33 
of the Jones Act, and erred in refusing to grant de¬ 
fendant’s fourth prayer which related to assumed 
risks. 

At the close of all of the evidence, defendant 
moved for a directed verdict upon the ground, 
among others, that as the undisputed evidence 
showed that the plaintiff, an experienced foreman, 
vested with discretion as to the manner in which 
the work was to be done, was engaged in the act of 
making an obviously dangerous place safe, he as¬ 
sumed the risk, and that the defense of assumed 

risks was not eliminated bv Section 33 of the J ones 

* 

Act or by the fact that plaintiff testified that he was 
compelled to work after protesting that such work 
was dangerous (R. 39). 
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The court overruled this motion, whereupon de¬ 
fendant noted an exception (R. 39) and then of¬ 
fered the following prayer, which was refused, and 
an exception noted: 

“4. If the jury believe from the evidence 
that conditions in the cargo space where 
plaintiff was working, were plainly observ¬ 
able to him and that a seafaring man of his 
experience could appreciate the danger of 
working there under such conditions and 
under the weather conditions which the jury 
find were then prevailing, then he assumed 
the risks incident to doing such work under 
such conditions and can not recover from 
the defendant, even though the jury also be¬ 
lieve that prior to the accident he protested 
to his superior officers and requested to be 
relieved of doing such work.” 

Thereafter, in the oral charge, the court ex¬ 
plained the doctrine of assumed risks to the jury 
at some length (R. 42), and then charged that such 
doctrine was modified in the present case, saying: 

“There is a situation, however, both of 
fact and law present in this case which, to 
an extent at least, modifies the ordinary doc¬ 
trine of assumption of risk, and that grows 
out of the fact that, unlike the ordinary 
servant, who is a free agent, not only in 
agreeing to perform the service but through¬ 
out its entire performance as well, the plain¬ 
tiff was a free agent up to the moment of 
enlisting as a seaman. In other words, he 
entered upon the service with all of its usual 
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and ordinary attendant perils and risks, but 
having entered upon the service as a sea¬ 
man, he was no longer a free agent in the 
sense that he could refuse to work, much 
less quit the work, at his own convenience 
or pleasure. That, as a seaman, under the 
law he could not do; nor could he disobey 
orders. 

‘‘The law as to seamen requires obedience, 
under certain prescribed penalties. Quite 
naturally one engaging upon work as a 
sailor or a seaman must, of necessity, con¬ 
template and apnreciate that certain perils 
and risks attend the doing of his work, both 
as to the place where he has to do or may 
have to do the work, and doubtless many of 
the things upon which he has to work as a 
sailor or seaman, even though the same be 
in no sense or way defective, may involve 
more or less hazard, peril and risk; for ex¬ 
ample, climbing a mast or rigging, and 
divers other things which might be men¬ 
tioned. 

“But there is nothing in the law which 
prevents a sailor or seaman who, perhaps, 
may be ordered to do work upon an instru¬ 
mentality, appliance or thing that is mani¬ 
festly or obviously dangerous because of 
some defective condition existing therein, 
or ordered to work at a place and under 
conditions which, because of a combination 
of circumstances then existing, may render 
that particular work extrahazardous and 
dangerous, from bringing the situation to 
the attention of his immediately superior 
officer; and, having done that, he has done 
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all that he can do; and if, in that situation, 
the superior officer, nevertheless, tells him 
to go ahead, and, in obeying that order and 
in doing the work, the seaman is hurt, by 
reason of the condition so complained of, 
then the responsible shipowner or operator 
of the vessel cannot be heard, thereafter, to 
say that the seaman had assumed the risk 
and therefore could not recover.” 

Later the court summarized his charge on this 
point, as follows: 

“Now, the short of the matter is, that if 
you believe from all of the evidence that the 
plaintiff was required bv the defendant to 
do the work in question at a place and under 
conditions which made the same extrahaz- 
ardous and dangerous; that the plaintiff 
complained and protested in respect thereof 
to his superior officer or officers, but with¬ 
out avail; and he was ordered to proceed 
with the work, and so proceeding he was in¬ 
jured in the manner developed and shown 
by the testimony in behalf of the plaintiff, 
then he is entitled to recover. 

“On the other hand, if you find that the 
plaintiff did not so complain, and that 
the conditions in the cargo hold, wherein 
he was doing his work, were plainly observ¬ 
able, and that a man of plaintiff’s experi¬ 
ence appreciated, or should have appre¬ 
ciated, the danger of working there under 
such conditions, then he assumed the risks 
incident to the doing of such work, and in 
that case he could not recover.” 
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At the conclusion of the oral charge, defendant 
noted a special exception to that part of the charge 
which stated that the doctrine of assumed risks 
was modified as applied to seamen (R. 46), and it 
is still confidently asserted that the first of the two 
paragraphs last quoted does not correctly state 
the law. In short, the Court told the jury that if 
they found that the plaintiff complained, he did 
not assume the risk; if they found that he did not 
complain, then he assumed the risk. The case was, 
therefore, made to hinge on an issue as to whether 
or not the plaintiff made a protest, although no 
such issue was raised by the declaration. 

The learned trial justice, referring to the au¬ 
thorities holding that the doctrine of assumed 
risks depends upon the contract of employment, 
and those holding that it depends upon public 
policy, was apparently of opinion that the maxim 
volenti non jit injuria could not apply where the 
employee was forced to do certain work over his 
protest, but defendant’s contention was and is that 
plaintiff was not forced to seek employment on 
the ship; that when he voluntarily signed the ship¬ 
ping articles, he then consented to doing any kind 
of sailor’s work that he might thereafter be called 
upon to perform, including dangerous work, and 
he knew that he might be forced to perform such 
duties or, as an alternative, incur the penalties pre¬ 
scribed by law for refusal to work. 

A review has already been made of the evidence 
relating to plaintiff’s many years’ experience as a 



00 


sailor and boatswain (R. 25, 30); he had been 
working in the hold for at least four days prior 
to the accident (R. 27); had a cluster of electric 
light with him and all conditions were plainly ob¬ 
servable to him (R. 30); he rigged up the lifelines 
(R. 20), and it was left to his judgment to decide 
what hatches should be taken off (R. 30); he sug¬ 
gested the method of doing the work (R. 30); had 
charge of the six men who were cleaning up the 
hold under his supervision, and he “was in full 
charge of the details of the work” according to his 
own testimony (R. 30). Plaintiff’s full apprecia¬ 
tion of the danger is conclusively shown by his tes¬ 
timony as to the protests which he claims to have 
made. 

The proximate cause of the injury was not any 
affirmative act of negligence on the part of his 
superior officers, but, according to his own state¬ 
ments, was due to the ship taking “a heavy roll” 
(R. 28). An injury due to the rolling of the ship, 
or to weather conditions, was certainly a risk which 
he assumed. 

The doctrine of assumed risks, as it existed at 
common law and under the maritime law, was not 
modified by Section 33 of the Jones Act, which at¬ 
tempted to incorporate the Employers’ Liability 
Act of 1908 into the maritime law. Even under 
the Employers’ Liability Act, it is still necessary 
to allege and prove that the defendant was negli¬ 
gent, and the rule as to assumption of risk still ap¬ 
plies, except where there has been a violation of 
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the Safety Appliance Acts (which are not alleged 
to have been involved in the present case). 

Washington Southern Ry. v. Smith, 45 App. 
D. C, 192; 

Seaboard A. L. Ry. v . Horton, 233 U. S. 492, 
and numerous other cases decided by that 
court. 

If a servant protests and continues work in re¬ 
liance upon a promise by his employer to remove 
the source of danger, the employer may remain 
liable “for a certain time.” 

Southwestern Brewery v. Schmidt, 226 
U. S. 162; 

Seaboard A. L. Ry. v. Horton, 239 U. S. 
595. 

But, otherwise than as above indicated, a serv¬ 
ant, by merely making a protest, cannot thereby 
entirely change the rules of law relating to as¬ 
sumed risks. 

The doctrine is especially applicable to the dan¬ 
gerous work which a seaman is required to do— 
such work as climbing up into the rigging, for 
example. As said by Mr. Justice Brown in “The 
Iroquois” (194 U. S. 240), an admiralty case: 

“A seafaring life is a dangerous one, ac¬ 
cidents of this kind are peculiarly liable to 
occur, and the general principle of law that 
a person entering a dangerous employment 
is regarded as assuming the ordinary risks 
of such employment is peculiarly applicable 
to the case of seamen ” 
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It is true that a servant does not assume the risk 
of his master’s negligence. In Cricket S. S. Co. v. 
Parry (263 Fed. 523), there was definite evidence 
that the shipowner had furnished a defective or 
improper appliance, and in Globe S. S. Co. v. Moss, 
(245 Fed. 54), there was definite evidence of un¬ 
seaworthiness. In the present case, there was no 
defective or improper appliance, and it was not 
even alleged that the “Dungannon” was unsea¬ 
worthy. 

At the time of the accident, plaintiff was en¬ 
gaged in making a dangerous place safe. The gen¬ 
eral rule that a Master must exercise reasonable 
care to furnish a safe place for his servant is sub¬ 
ject to various exceptions. 

Armour v. Halm, 111 U. S. 313. 

The general rule is not applicable where the 
servant is employed for the very purpose of mak¬ 
ing a dangerous place safe. 

18 R. C. L. 595; 

Cases Collected in Notes, 19 L. R. A., N. S., 
340, 363, and 25 L. R. A., N. S., 321; 

Florence and C. C. R. Co. v. Whipps, 138 
Fed. 13. 

Plaintiff complains in the present case that he 
relied on the superior knowledge of the Captain, 
who failed to warn him that the place was danger¬ 
ous. No such warning was necessary to a man of 
plaintiff’s experience, as conditions were perfectly 
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obvious to him. As stated by Mr. Justice Brewer 
in the early case of English v. Chicago, etc., R. R. 
(24 Fed. 906): 

“As slippery wall with ice on it, with no 
support—you do not require to have any 
technical knowledge, or to be skilled in ma¬ 
chinery, or to be learned in the law, to know 
there is danger in walking thereon. * * * 
Everyone knows that” 

The Circuit Court of Appeals for the Third Cir¬ 
cuit, in Cudahy Packing Co. v. Marcan (106 Fed., 
645, 647), held that the plaintiff assumed the risk 
of slipping on a greasy floor in a case where the 
conditions were described in the opinion as fol¬ 
lows: 

“He (plaintiff) knew that the floor was 
wet, greasy, and slippery. He had walked 
and worked on the floor, placed and replaced 
the block upon it for four weeks. If it was 
wet, greasy, and slippery, he knew the fact; 
knew his liability to slip and fall as he 
walked across it; knew the danger that the 
block itself might slip. If, as he walked 
along the floor, he had slipped and fallen, 
could he have recovered of the plaintiff in 
error? The question is susceptible of but 
one true answer.’’ 

The risk of losing one’s footing on a slippery 
floor and thus suffering injury is deemed to be ob¬ 
vious to any servant of ordinary intelligence. 

Feely v. Pierson Cordage Co., 161 Mass. 426. 
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The assumed-risks doctrine was recognized in the 
maritime law even at a time when a master of a ship 
could subject the sailors to flogging and other in¬ 
human punishments, which were later abolished by 
the Seamen’s Act of 1915. The testimony shows 
that plaintiff knew that such punishments had been 
abolished (R. 29) and if he had refused to work in 
the hold he would merely have been logged two 
days’ pay for each day he laid off, the Captain say¬ 
ing “that is the law on the subject” (R. 34). A 
workman on land would not suffer much greater 
punishment, as lie would also lose his wages and his 
job upon unreasonably refusing to obey orders. 

Plaintiff testified that lie protested against work¬ 
ing in the hold and defendant’s witnesses testified 
that he did not so protest, but there was no dispute 
as to the manner in which the accident occurred, or 
as to the weather conditions, or as to the slippery 
condition of the deck. Upon the undisputed facts 
and plaintiff’s own description of the accident it¬ 
self, he assumed the risk of such an injury and the 
Court should have so held as a matter of law, or 
should have granted defendant’s fourth prayer. 

6. No Proof of Defendant's Negligence—Variance 
Between Allegations and Proof . 

By the first assignment of error, paragraphs 
(g) and (/i), appellant claims that a verdict should 
have been directed in its favor because plaintiff 
failed to prove that the defendant was guilty of any 
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negligence and there was a fatal variance between 
the allegations and proof. 

By the third assignment of error, it is claimed 
that the lower court erred in instructing the jury 
that they might find in favor of the plaintiff if they 
believed that the accident resulted from the negli¬ 
gence of the Captain in ordering the plaintiff to 
work in the cargo space after the plaintiff had pro¬ 
tested against doing so, there being no such allega¬ 
tion in the declaration and no proof that such or¬ 
der of the Captain was the proximate cause of the 
injury. As shown by the resume hereinbefore 
made of the allegations of the first count of the 
amended declaration, it was alleged that defendant 
owed plaintiff the duty of furnishing him with a 
safe place in which to work and failed to do so, al¬ 
lowing oil to overflow from a tank into the cargo 
space, and that the place became a dangerous one 
in which to work due to the presence of gases or 
fumes arising from the oil, but the lower court cor¬ 
rectly instructed the jury that they were not con¬ 
cerned with the way in which the oil got into the 
hold, as that was not the producing cause of the 
accident, and, while the gas fumes made the place 
a disagreeable one, it was not claimed that such 
fumes caused the accident (R. 44). 

The declaration alleges, apparently following the 
Employers’ Liability Act, that the defendant neg¬ 
ligently provided improper, unsafe, and insufficient 
boats, appliances, and other equipment, but there 
was no evidence to support such allegation. 
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It is also alleged that the Captain negligently 
failed to warn the plaintiff of the dangerous char¬ 
acter of the place in which he was required to work, 
and that plaintiff relied upon the superior skill or 
knowledge of Captain as to conditions, but there 
was no proof of either of these allegations, the 
record being entirely silent in regard to the matter 
of warning, and, furthermore, as above shown, it 
was not necessary for the Captain to warn the 
plaintiff, an experienced seafaring man, who had a 
much better opportunity than the Captain to ob¬ 
serve conditions in the cargo hold, plaintiff having 
worked there for at least four days before the acci¬ 
dent occurred. 

There is no allegation in the declaration that 
plaintiff protested or complained, and the allega¬ 
tion with respect to the accident itself was as fol¬ 
lows : 


“When plaintiff was working in said cargo 
hold and was attempting to fasten one of the 
covers on the top of said storage tank in 
obedience to orders of the captain, the sweep 
of the oil in said cargo hold tore plaintiff's 
grasp from the said cover which he was at¬ 
tempting to fasten, hurled him to one side 
and sweeping back slammed him down on 
his back on top of the flanges on the top of 
the tanks” (R. 7). 

The declaration, therefore, definitely alleges that 
the accident was due to the “sweep of the oil,” 
whereas the Captain testified that the oil *‘moved 
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sluggishly and was too cold to do any sweeping 
back and forth” (R. 33); the Chief Mate testified 
that the 44 plaintiff was 35 feet from the edge of the 
oil when he fell” (R. 37), and the plaintiff himself 
did not testify that the accident was caused by the 
sweeping of the oil, but said that he was screwing 
down the bolt 44 when the ship took a heavy roll and 
put me from one side to the other’ (R. 28). On 
his own statement, the accident resulted from 
weather conditions and not from any negligence on 
the part of the defendant. 

The conditions of which plaintiff complained 
while he was on the witness stand were not the 
proximate cause of the accident. The testimony 
concerning what took place during the four or five 
days preceding the accident has little bearing on 
the accident itself, because plaintiff’s request that 
he be allowed to stop work had been granted and he 
was in the act of preparing to stop when the injury 
occurred. 

The original declaration alleged that the injury 
was 4 4 due to the gross carelessness, unskillfulness 
and negligence of the Captain of the said vessel in 
ordering and compelling plaintiff to perform the 
aforesaid work in said cargo hold,” but, after a 
demurrer to that declaration had been sustained, 
the plaintiff, in amending his declaration, omitted 
this allegation entirely. The amended declaration 
alleges that the plaintiff was ordered by the Cap¬ 
tain to do this work and, in another place, that he 
4 4 was compelled to obey all instructions given by 
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the said Captain or said First Mate” (R. 6), but 
there was no allegation that the accident resulted 
from a “negligent or improvident order” of the 
Captain. 

Mr. Justice Hoehling, who sustained the demur¬ 
rer to the original declaration, later presided at the 
trial, and if he was right in sustaining the demur¬ 
rer, it is respectfully submitted that he should have 
granted the motion for a directed verdict, because 
the proof certainly did not do more than sustain 
the allegations of the original declaration. 

In view of the manner in which the plaintiff him¬ 
self describes the accident, it is also evident that 
no “negligent order” of the Captain was the proxi¬ 
mate cause of the injury, but the injury resulted 
from weather conditions over which the Captain 
had no control whatever. 

This variance was a matter of real importance 
to the defendant, because the defendant’s wit¬ 
nesses, the Captain and Chief Mate, were non-resi¬ 
dent seafaring men whose testimony had to be 
taken by deposition in advance of trial. Their 
depositions were taken with a view to meeting the 
allegations of the declaration, not to meet a cause 
of action which was not stated therein. At the 
trial, plaintiff’s counsel attempted to shift his posi¬ 
tion back to the cause of action stated in the origi¬ 
nal declaration and, over defendant’s objection, 
the two issues submitted to the jury were whether 
or not the plaintiff protested and whether or not 
the order given by the Captain was a negligent and 
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improvident one, although there were no such alle¬ 
gations in the amended declaration. 

Having in mind, therefore, that the assumed- 
risks doctrine as it existed at common law and also 
in the maritime law was not modified by Section 
33 of the Jones Act or by the Employers’ Liability 
Act, and remembering that under such statutes it 
is still necessary to allege and prove that defend¬ 
ant was negligent, it will be seen that the two lead¬ 
ing cases of 44 The Osceola” (189 U. S. 158) and 
Chelentis r. Luckenbach (247 U. S. 372), even 
though they arose prior to the passage of Section 
33 of the Jones Act, sustain the position taken by 
the defendant in the present case. 

In “The Osceola” (189 U. S. 158), the owners 
of the vessel had supplied a movable derrick to 
raise the gangway when the vessel was in port. 
While the vessel was out in the open lake, the Mas¬ 
ter of the ship ordered the gangway to be hoisted 
so that the vessel might be ready to discharge 
cargo immediately upon arrival at the dock. 
While this was being done, the force of the wind 
pulled the derrick over and it struck plaintiff. 
The negligence, if any there was, consisted solely 
in the “improvident order” of the Master in re¬ 
quiring the derrick to be used while the vessel was 
still in the open sea. The court held that the sea¬ 
man was not allowed to recover an indemnity for 
such alleged negligence on the part of the Cap¬ 
tain, but might recover maintenance and cure in 
admiralty, irrespective of the question of negli¬ 
gence. 
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In Chelentis v. Luckenbach (247 U. S. 372), the 
facts were not fully stated in the Supreme Court 
opinion, but by referring to the opinion of the Cir¬ 
cuit Court of Appeals (243 Fed. 536) it appears 
that plaintiff and his mate asked the first assistant 
engineer to give them a third man to help them 
carry a bag of ashes across the deck and dump it 
over the side of the ship, the sea being so high that 
it was difficult for two men to do this work. The 
engineer refused to give them the extra man and 
ordered them to do the work without such assist¬ 
ance. As plaintiff was returning to the ash hoist 
after dumping the first bag over the side of the 
ship, a wave struck him and his leg was broken. 
After the accident, three men were employed to 
do the work. Plaintiff depended upon Section 20 
of the Seamen’s Act of March 4, 1915, to the effect 
that seamen having command should not be held 
to be fellow-servants with those under their au¬ 
thority. It was not claimed that the vessel was 
unseaworthy and no claim was made for mainte¬ 
nance, cure, or wages under the admiralty law, but 
plaintiff insisted that he was entitled to go to the 
jury “claiming that his injuries resulted from the 
negligence and an improvident order of a superior 
officer.” The Supreme Court held that Chelentis 
could not recover and that Section 20 of the Sea¬ 
men’s Act was not intended to substitute the com¬ 
mon-law measure of liability for the maritime rule 
in such cases. 

The analogies between the present case, on the 
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one hand, and “The Osceola” and Chelentis cases, 
on the other, are quite evident. In all three 
cases the work which was being done by the sea¬ 
men would not have been dangerous if performed 
while the vessels were tied to a dock, but became 
hazardous by reason of weather conditions on the 
high seas. At common law and in admiralty, a 
seaman assumes the risk of an accident resulting 
from weather conditions under such circumstances. 
In “The Osceola” and Chelentis cases, it was al¬ 
leged that the injury resulted from an “improvi¬ 
dent order” of a superior officer. There was no 
such allegation in the declaration in the present 
case, but the case, over defendant’s objection (R. 
46), was submitted to the jury under the Court’s 
oral charge that if the jury found that the injury 
resulted from an improvident order of the Captain, 
the plaintiff could recover. If for no other reason, 
the judgment should be reversed because of the 
prejudicial error of the court below in making the 
following statement or summary in the oral charge 
to the jury: 

“The ultimate question in the case, as I 
have already explained to you, is whether 
the defendant failed in its duty to the plain¬ 
tiff in ordering him to do the work of clean¬ 
ing up this oil in the cargo hold, under the 
conditions surrounding the doing of the 
work at the time” (R. 44). 
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7. Commingling Admiralty and Common-law 

Remedies . 

By the first assignment of error, paragraph (c), 
appellant claims that a verdict should have been di¬ 
rected in its favor because plaintiff in his declara¬ 
tion and in his evidence attempted to commingle 
common-law rights and remedies with admiralty 
rights and remedies. This assignment is based 
upon a special exception properly reserved at the 
trial (R. 39). 

In the declaration, plaintiff first asked for main¬ 
tenance at the rate of $6 per day for 25 years, to 
which he was certainly not entitled at common law, 
as modified by the Federal Employers’ Liability 
Act, such a remedy being essentially one recognized 
by the admiralty law alone. 

“The Osceola,” 189 U. S. 158. 

Plaintiff then asks for damages for pain and suf¬ 
fering, a common-law remedy, there being no alle¬ 
gation as to unseaworthiness of the vessel. 

Plaintiff finally asks for special damages for 
failure of the Captain to furnish him with prompt 
medical attention. At common law, the Captain 
was only under an obligation to furnish such med¬ 
ical assistance as he could with the facilities at 
hand, so that this demand was for relief under the 
admiralty law. 

“The Iroquois,” 194 U. S. 240; 

The “C. S. Holmes,” 220 Fed. 273. 
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That it was improper thus to commingle the rem¬ 
edies at common law with those in admiralty is well 
illustrated by the recent case of “The West Jester’’ 
(281 Fed. 877), where the court referred to Section 
33 of the Jones Act, saying: 

“This section creates a new right, a right 
at law. The right in admiralty precludes in¬ 
demnity, and is limited to maintenance, 
wages, and cure, except for unscaworthi- 
ness (“The Osceola,” supra; Hanrahan v. 
Pac. T. Co., 262 Fed. 951), and the right at 
law places the seaman in the same relation 
as a railway employee engaged in interstate 
commerce. These rights and remedies may 
not he commingled, but must be asserted in 
the forum having jurisdiction under the 
Constitution and acts of Congress.” 

By the fourth assignment of error, it was claimed 
that the court erred in granting plaintiff’s 13th 
prayer, reading as follows: 

“13. That if the jury finds that plaintiff 
in this case was caused to suffer additional 
and unnecessary pain by reason of unneces¬ 
sary delay or neglect on the part of the mas¬ 
ter in getting him to a doctor or hospital 
where he could receive proper skilled atten¬ 
tion, they may award him such sum as they 
believed will adequately compensate him for 
such additional pain and suffering caused 
by any unreasonable delay, if the jury find 
there was such unreasonable delay (in ad¬ 
dition to any sum which may be awarded for 
indemnity due to the original injury)” (R. 
40). 
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The court not only granted the prayer over the 
defendant’s objection (R. 40), bujt in the oral 
charge emphasized the right to pursue this admi¬ 
ralty remedy as well as the common-law remedy in 
the same action (R. 45-46). 

The jury returned a large verdict, which the trial 
justice held was excessive, and although a remit¬ 
titur was filed, the verdict is still a very large one. 
While there is no way to determine what items the 
verdict in its present form includes, it cannot be 
assumed that it does not still contain damages to 
which the plaintiff was only entitled in admiralty 
and to which he was not entitled in the present ac¬ 
tion at common law. 


Conclusion. 

Upon the grounds stated in the assignment of 
errors, and for the reasons above set forth, namely, 
(1) because Section 33 of the Jones Act, upon which 
this action is based, is unconstitutional; (2) because 
plaintiff’s remedy, if any, was under the Suits in 
Admiralty Act; (3) because, according to the evi¬ 
dence and according to the statutes, of which the 
court will take judicial notice, the Fleet Corpora¬ 
tion did not operate the ship involved in this case, 
but merely acted as an intermediate agent which 
designated the Columbus Shipping Company to op¬ 
erate her for the United States; (4) because the 
Fleet Corporation, in so far as it acted at all, was 
acting as a public agent of the United States, and 
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was no more liable to the plaintiff than an individ¬ 
ual public officer would have been when acting for 
and on behalf of the Government under similar cir¬ 
cumstances; (5) because the plaintiff, an experi¬ 
enced seaman, assumed the risk of conditions which 
were plainly observable to and appreciated by him, 
the defense of assumed risks, as it existed at com¬ 
mon law and in admiralty, not having been modi¬ 
fied by Section 33 of the Jones Act or by the fact 
that the plaintiff was obliged to obey the orders of 
his superiors; (6) because theiplaintiff failed to 
proke any negligenc 3 on he part of the defendant 
ana there! was a fat* 1 vai iance between the allega¬ 
tions and proof; and (7) because the lower court 
erred in permitting a commingling of admiralty 
and common-law remedies in the same action—it is 
respectfully submitted that the judgment of the 
lower court should be reversed and, if this court is 
of opinion that any one of the first six points above 
stated are well founded, the motion for a directed 
verdict at the close of all of the evidence should 
have been granted and the cause should now be re¬ 
manded to the lower court to enter a judgment for 
the defendant without awarding a new trial. 

Frederic D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

Attorneys for Appellant. 
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BRIEF FOR APPELLEE. 


Statement. 

The facts as to pleadings are correctly stated in the 
brief of the appellant. We will refer only to the parts 
which are pertinent to the issues in this case. The 
amended declaration alleges that it was “the duty of 
the defendant to exercise reasonable care and reason¬ 
able diligence in providing a safe place for plaintiff to 
work, and to exercise reasonable care and reasonable 
diligence in providing proper, safe and sufficient boats, 
appliances, and other equipment, in, by, with or about 
which plaintiff was required to work, and to take reason¬ 
able precautions to secure the safety of said plaintiff 
in the course of his employment as aforesaid” (p. 5, 
fols. 8-9). The amended declaration further alleges 
(fol. 9) that prior to January 3rd, 1921, the officers of 
the steamship Dungannon, had negligently permitted a 



quantity of oil to escape from one of the bunker oil 
tanks of the said ship, and to Hood over the deck above 
it, and that on January 3rd, 1921, said cargo hold into 
which said oil had escaped, was a dangerous place in 
which to wwk, due to presence of gas, oil and lack of 
proper equipment. That the appellee (the plaintiff) 
was compelled to obey all orders given to him by the 
captain and first mate and “w*as ordered and compelled 
by said captain of the vessel aforesaid to go down into 
said hold with seamen on said vessel and there to work 
to remove said oil therefrom by pouring as much thereof 
back into the storage tank.” 

That on or about the 6th day of January, 1921, while 
obeying said orders under compulsion, plaintiff was 
injured and permanently disabled. Plaintiff claims 
damages for permanent disability; second, for mental 
pain and suffering; third, for negligent failure of the 
master to furnish him with proper attention on arrival 
of the ship at New Orleans. 

Evidence . 

Examination of evidence discloses, that the plaintiff 
was thirty years of age, at the time of the trial; and 
had followed the sea for many years (fols. 25-30). That 
he was injured on January 7th, 1921, while employed as 
boatswain of the steamship Dungannon, which according 
to contracts offered in evidence, w r as under the control 
of the defendant, United States Shipping Board Emer¬ 
gency Fleet Corporation, and operated by it as a mer¬ 
chant ship in competition with other merchant ships of 
American and foreign registry. (See Contract Form— 
02, dated August 17th, 1920, 15-25 of the record.) 
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The evidence further discloses (see deposition of 
Carl A. F. Lundquist, chief officer examined by the 
defendant), that when the holds were opened between 
Manchester and New Orleans, he discovered oil in the 
cargo space which apparently had gotten in there while 
the ship was bunkering in New York. The manhole 
covers were on at time of arrival at New York, but were 
off at the time they discovered the oil at sea (fol. 58). 

Captain Douglas testified that the oil had overflowed 
at New York. That the chief engineer and second 
assistant had charge of the bunkering of said oil. That 
he gave the chief officer instructions in respect to put¬ 
ting the oil back after it was discovered at sea (fol. 55). 

The testimony of all witnesses tended to corroborate 
the statement of facts made by plaintiff which was 
simply this: After having worked unwillingly for sev¬ 
eral davs, under the direction of the chief officer with 
the other men, in attempting to remove a large quantity 
of oil, scooping it up with shovels into a half barrel, 
which was rigged on a little home-made cart with 
wooden wheels, which they called a dolly, on the day in 
question, January 7th, the weather having become very 
rough, he having protested against being compelled to 
work there, met with an accident (see fol. 46). He 
stated, that on the second morning, he told the mate 
that it was “a dangerous job for any man to try to save 
his life down there” (fol. 44). 

They had rigged up life lines from the stanchions 
which were placed about the hatchway, but the opening 
into which the oil had to be dumped was located for¬ 
ward of the stanchions and it was impossible to fasten 
any line there. One had been secured to an iron bracket 
used to hold up dunnage boards on the side of the ship, 
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but this had pulled off and nothin" had been substituted 

(fol. 44). There were no rings, bolts or anything else to 

secure a line to. He said that all hands also worked on 

the 6th. The weather was still worse. Thev continued to 

%/ 

protest. They had to put the top hatch covers on gradu¬ 
ally, to keep the water out of the hold, as the vessel was 
shipping seas right on top of them. They did not do 
much W’ork on the 7th and again objected, as they w’ere 
just hanging to the life lines and when they attempted 
to fill the dolly with oil, “the ship would roll and the 
dolly and the men would go clear across the deck.” The 
oil was to the depth of about the knees at the point 
where they were filling the dolly. This occurred in the 
Winter time on the Atlantic and these men were in 
underclothing or no clothes at all and had to bathe in 
gasoline or kerosine every time they came off duty, and 
the oil could have been dumped out in a few hours’ time 
had the master waited until the ship got into port. He 
evidently did not want it known by the defendant or 
operators that this mistake had been made and hoped 
to get the oil back and the cargo all cleaned up by 
compelling the men to work at sea. 

On the day in question, while tightening up or try¬ 
ing to tighten up the screw’ to fasten dow T n the cover of 
the tank with an ordinary monkey wrench, not a stilson 
or pipe jvrench, the plaintiff fell, striking on his back, 
across one of the lugs which held down the tank cover 
(fol. 47). Two or three vertebrae were crushed (fol. 54). 
Plaintiff sustained partial paralysis of the muscles of 
the back and legs, and is crippled for life; has earned 

no monev whatsoever since the accident. 

* 

Plaintiff admits that he was a competent and expe¬ 
rienced man and that he w’as boatswain of the ship. 


His duties were to carry out the orders of the chief 
mate, who was the executive officer in charge of all the 
deck crew. A certain number of men (3 to 5) are 
ordinarily assigned to day work on the ship and the 
boatswain has charge of them. In this case there were 
six of these men (fol. 44). That the plaintiff was in 
charge in directing the work of these six men, was not 
disputed, subject, of course, to the general supervision 
and instructions of the first mate, but the plaintiff had 
to take orders as to when to stop and when to commence 
work from the mate. 

After being ordered to proceed to do this unneces¬ 
sary and dangerous work, while the ship was rolling at 
sea without in ballast, the boatswain and the mate 
did discuss ways and means of doing it. Protests were 
made by the men working under the boatswain. Com¬ 
plaints were made to him (the plaintiff) and by him to 
the chief mate (fols. 46, 45, 52). 

A disinterested witness, Hyman Fisher, stated that 
the chief engineer flopped on the deck unconscious (fol. 
52) after going in the hold, even with a gas mask on, when 
they were preparing to do the work. That he, Fisher, was 
sick and that the other men claimed to be sick. That 
the captain put a thermometer in his mouth (fol. 52) 
and told him if he did not work, he would leave him on 
an island (fol. 53, p. 31). He was an eye witness to 
the accident and his testimony corroborates plaintiff’s 
statement, that the men were ordered and compelled to 
stay down there at a time when they never should have 
been ordered to go into the hold at all. 
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ARGUMENT. 

Answer to Appellant’s Point l. 

The argument that Section 33 of the Jones Act is 
unconstitutional, is sufficiently answered by the opinion 
of the Supreme Court of the United States, in the case 
of Panama v. Johnson, rendered April 7th, 1924, copy 
of which is appended to this brief. 

Answer to Appellant’s Point II. 

The plaintiff's remedy was the one he elected to take, 
under Section 33 of the Jones Act, which has been held 
to be constitutional. (See opinion in Panama-Johnson.) 
This act was an amendment to the Act of March 4th, 
1915. The act as amended reads: 

“That any seaman who shall suffer personal 
injury in the course of his employment may, at 
his election, maintain an action for damages at 
law, with the right of trial by jury, and in such 
action all statutes of the United States modifying 
or extending the common law right or remedy in 
cases of personal injury to railway employees 
shall apply; and in case of the death of any sea¬ 
man as a result of any such personal injury the 
personal representative of such seaman may main¬ 
tain an action for damages at law with the right 
of trial by jury, and in such action all statutes 
of the United States conferring or regulating the 
right of action for death in the case of railway 
employees shall be applicable. Jurisdiction in 
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such actions shall be under the court of the dis¬ 
trict in which the defendant employer resides or 
in which his principal office is located.” 

Upon reading the opinion of Mr. Justice Van 
Devanter, in the Panama-Johnson case, we fail to find 
anything to indicate that this act does not apply to 
vessels that may be registered in the name of the United 
States. We might say at the very beginning that the 
registered owner of the ship is not necessarily the person 
considered the owner under the terms of the maritime 
law. The registered owner of the ship may be the 
owner in the maritime sense, but generally speaking, the 
owner of the ship (one who pays the penalties levied 
against the owner, etc), is the person who has the vessel 
in control, who directs her movement, hires her crew, 
pays their wages, feeds them, etc. There is nothing in 
the suits in admiralty act which says that seamen or 
other person shall proceed against a vessel owned by 
the United States, except by process in rem, only, which 
by that act is converted into an action in personam . 
There is nothing in that act, referring to suits by sea¬ 
men particularly. What the act was meant to do and 
has done, was to provide that in all cases where a lien 
in rem existed, the libellant, instead of proceeding 
against the ship, which would perhaps delay the vessel 
and require a bond to be filed, should be permitted and 
required to * proceed in admiralty by filing a libel in 
personam against the United States of America, a pro¬ 
ceeding which was distinctly authorized by the act. 

Alsberg v. U. 8., 285 Fed. 573; 

Middleton d Co. v. U. 8., 173 Fed. 199; 

Cunard v. U. 8., 285 Fed. 516; 

Axtell v. U. 8., 286 Fed. 165. 
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The plaintiff here, dill not seek to proceed in rent 
against the steamship Dungannon or in personam 
against the United States. 

The decision of the Supreme Court in The Lake 
Monroe (250 U. S. 246), and the statute has no bearing 
whatever on this case. Here the plaintiff has proceeded 
to enforce a right created by an act of Congress which 
the Supreme Court has now said, has become a part of 
the maritime law of the United States. (See Panama v. 
Johnson.) 


Appendix . 

The facts in this case make it one typical of that 
class of cases in which Congress desired to created some 
kind of a right to indemnity for the sailor. Seamen have 
been injured in times past through the negligence of 
officers in the navigation of the ships. Rather than to 
delay a moment of the ship’s precious time, men have 
been washed overboard; crushed and maimed on deck 
while taking chances under the compulsory order of the 
master, which could be enforced by threat or bread and 
water diet and imprisonment in irons (4596 R. S. V. S.). 

The seamen, in this case, protested repeatedly against 
being compelled to do this work and it was for the jury 
to say whether, under the existing circumstances, he 
should have been ordered down into that place at all, 
to do that work. He had his regular work of painting 
and keeping the vessel in order, on deck. The oil, 
loose in that hold, was doing no harm; was not needed 
for the ship’s consumption. There was no emergency 
that required the risk of life and limb to do the arduous 
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and dangerous work of putting it back in the tank at 
sea. It was distinctly negligent to compel the men, 
under the circumstances, to undergo that risk. 

Answering Appellant’s Point III . 

We say that it was the owner of the ship in that 
it operated, manned and controlled her, directed all 
her movements, and as such, it was liable. 

Under the contract form 02, dated August 17th, 1920, 
between defendant here, and the Columbus Shipping 
Company of New York, it is provided: 

“Whereas, The Corporation (this defendant) 
is operating the vessel Dungannon and certain 
other vessels and desires to make an agency con¬ 
tract with The Operator (Columbus Shipping 
Company) for the operation of said vessel and 
such other vessels as it has assigned and may 
assign to The Operator.” * * * 

This alone, shows that it had control of the vessel 
because it assigned her. It took her and gave her to 
this particular operator. The contract further pro¬ 
vided, that the corporation (this defendant), appoints 
the operator as its agent for the operation of the steam¬ 
ship Dungannon. That the corporation (this defendant) 
will man, equip, victual, and supply the vessel (p. 16, 
fol. 27) and provide and pay for all provisions, wages, 
and consular, etc.; that they shall provide and pay for 
all cabin deck and engine room supplies, etc., and will 
exercise due diligence to maintain the vessel in a thor¬ 
oughly efficient state in hull, machinery, tackle, apparel, 
etc. The third provision of the contract, is that the 
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operator shall operate the vessel in such trade or service 
as the Corporation (this defendant) shall direct, being 
subject to orders of the Corporation, as to voyages, 
cargoes, etc. 

Subdivision C, of Paragraph 3 of the contract pro¬ 
vides that the operator shall exercise due diligence to 
see that all freight is prepaid except when otherwise 
instructed by the Corporation (this defendant). 

Paragraph “Seventh” of Article V (fol. 33) provides 
that all salvages shall be for the benefit of the Corpora¬ 
tion. Paragraph “Eighth” provides that the Corpora¬ 
tion (this defendant) shall have the right at any time 
to terminate the agreement. Paragraph “Ninth” proves 
that upon giving the Corjioration, thirty days’ notice, 
the operator shall have the right to terminate. 

There is hardly a provision in the contract that does 
not indicate that the ship at all times was clearly under 
the control of this defendant, and while the Columbus 
Shipping Company, itself, might also be liable because 
they were getting certain commissions and doing certain 
things as agents for this owner, that does not indicate 
that the defendant herein was not liable. 

The payrolls of the ship indicate clearly enough that 
the money used to pay the crew, was paid by the 
defendant out of its funds. A mere glance at the oper¬ 
ating contract shows that the operator, Columbus Ship¬ 
ping Company was operating the vessel on funds of the 
Corporation (the defendant below). (See Subdivision 
G, fol. 37; also Subdivision 1, fol. 38, of the managing 
agreement.) 

In the case of Cor v. Lt/kes Brothers , 204 App. Div. 
442, the Appellate Division, First Department, of the 
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State of New York, in reversing the Appellate Term on 
this point, said: 

“I am of the opinion also that the claim may 
properly be against the United States Shipping 
Board Emergency Fleet Corporation. This cor¬ 
poration had the absolute control of this ship, 
received all the moneys paid for transportation 
thereupon, and paid all the wages of the em¬ 
ployees. Under such circumstances I think the 
United States Shipping Board Emergency Fleet 
Corporation may be deemed to be pro hac vice 
the ow r ner of this vessel. See Drinkwater v. The 
Spartan, 7 Fed. Cas. 1085, case No. 4085; Scarff 
v. Metcalf, 107 N. Y. 211, 217; Everett v. U. S., 
277 Fed. Rep. 259; Reed v. United States, 78 
U. S. [11 Wall.] 591; IngersolbRand Co. v. U. S. 
Shipping Board, E. F. C., 195 App. Div. 838.)” 

In the same case (Cox v. Lykes Bros., 237 N. Y. 
37G), the Court of Appeals of the State of New York, 
through Justice Cardoza, affirming on this point, said as 
follows on the subject of ownership pro hac vice: 

“The final question is whether the United 
States Shipping Board Emergency Fleet Corpora¬ 
tion is an owner of the vessel within the meaning 
of the statute (U. S. R. S. Section 4529). There 
is no occasion to rehearse the origin of this cor¬ 
poration, and its function in the scheme of gov¬ 
ernment. They have been traced and expounded 
in authoritative decisions (Sloan Shipyards Corp. 
v. U. S. S. B. E. F. Corp., 258 U. S. 549; The 
Lake Monroe, 250 U. S. 246, 251). The law is 
now settled that like any business corporation it 
may be sued upon its contracts, and that it is 
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not to be deemed a sharer in the government's 
immunity (Sloan Shipyards Corp. v. U. S. S. 
B. E. F. Corp., supra; Buffalo Union Furnace. 
Co. v. U. S. S. B. E. F. Corp., 291 Fed. Rep. 23, 
24). The act ‘contemplated a corporation in 
which private persons might be stockholders/ and 
though, as it happened, the United States took all 
the share, it did not change thereby ‘the legal 
position of the company’ (Sloan Shipyards Corp. 
y. U . S. S. B. E. F. Corp., supra). We are to 
view the defendant, therefore, not as an organ 
of the government, but as any business corpora¬ 
tion engaged, under like conditions, in the prose¬ 
cution of a private enterprise. In operating the 
Bethlehem Bridge, it acted for itself alone, with 
possession and control complete and unrestricted. 
The contracts of employment were its contracts; 
the stores its stores; the payment for wages, as 
well as for all other expenses, its payments; the 
profits, its own, and its own the losses. If the 
action were for wages proper, its liability would 
not be questioned. Lykes Brothers were merely 
agents, and the undisclosed principal was charge¬ 
able upon contracts made for its account in the 
business of the agency. Liability for the statu¬ 
tory wages following default is commonly an 
incident to liability for the agreed wages prior to 
default, and the cases must be rare in which 
separation will be proper. We think the Corpora¬ 
tion, operating in the conditions stated, must be 
held, like a charterer, to be owner pro hac vice 
(Thorp v. Hammond, 12 Wall. 408, 416; Leary v. 
U . S., 14 Wall. 607; Reed v. U . S., 11 Wall. 591, 
601; Everett v. Y. S., 277 Fed. Rep. 259; Drink- 
water v. The Spartan, 7 Fed. Cas. 4085).” 


*'**v : - 
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In the case of Thomas Shea v. United States Ship¬ 
ping Board Emergency Fleet Corporation and United 
American Lines, Inc. (Appeal from the City Court) 
February, 1924 (not reported), the Appellate Term of 
the Supreme Court, First Department, through Mr. 
Justice Guy, stated: 

“The defendant, United States Shipping 
Board Emergency Fleet Corporation entered into 
an operating agreement and also into a managing 
agreement with Livermore, Dearborn & Company. 
In the operating agreement, Livermore, Dearborn 
& Company are appointed as agents of the Ship¬ 
ping Board for the operation of the vessel, and 
the Shipping Board undertakes to man, equip, 
victual and supply the ship and provide and pay 
for all provisions, wages, etc., and to keep the 
vessel in a thoroughly efficient state in hull, furni¬ 
ture, equipment, etc., during service. It is fur¬ 
ther provided that Livermore, Dearborn & Com¬ 
pany shall be subject to the orders of the Ship¬ 
ping Board Emergency Fleet Corporation as to 
voyages, cargoes, charters, and as to all matters 
connected with the use of the vessel. Similar 
provisions are contained in the managing agree¬ 
ment. The managing agreement contains the ad¬ 
ditional clause that Livermore, Dearborn & Com¬ 
pany ‘shall exercise due diligence to man equip, 
victual and supply the ship and to provide and 
pay for all provisions, wages, and consular, 
shipping and discharging fees of the master, 
officers and crew/ The latter clause must be con¬ 
strued as meaning that in so doing they are 
acting as the agents of the Shipping Board. 

Plaintiff having been employed by Livermore, 
Dearborn & Company as agents for their prin¬ 
cipal, United States Shipping Board Emergency 
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Fleet Corporation, and having established a good 
cause of action for negligence on the part of said 
corporation through its agents, the judgment 
against the United States Shipping Board 
Emergency Fleet Corporation must be affirmed.” 

Answering Appellant’s Point IV. 

The defense of public agent, if valid, does not apply. 

The argument is advanced that the Fleet Corpora¬ 
tion is a Public agent and as such, not suable. This 
argument is disposed of at once, by the language of the 
act which creates the Fleet Corporation. The same 
argument was made before the Supreme Court in the 
Sloans Shipyards Corp. v. U. S. S. B. E. F. Corp ., 258 
U. S. 549. Mr. Justice Holmes writing the opinion in 
that Court, said: 

‘‘The Shipping Act contemplated a corpora¬ 
tion in which private persons might be stock¬ 
holders, and which was to be formed like any, 
business corporation under the laws of the Dis¬ 
trict with capacity to sue and be sued. The 
United States took all the stock, but that did not 
affect the legal position of the company. United 
States v. Strang, 254 U. S. 491, 65 L. ed. 368, 41 
Sup. Ct. Rep. 165. At that stage the original con¬ 
tract was made. Subsequently the powers of the 
corporation were greatly enlarged. On July 11, 
1917, the President delegated to it the powers 
that had been conferred upon him by the Act of 
June 15, 1917, chap. 29, 40 Stat. at L. 182, Comp. 
Stat. Sec. 3115ee, applicable to the construction, 
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purchase, and requisitioning of vessels in process 
of construction, and of materials for ship con¬ 
struction, and delegated to the Shipping Board 
his powers to take by purchase or requisition con¬ 
structed vessels, and the operation of all vessels 
acquired by the United States, with authority to 
exercise these powers, either directly or through 
the Fleet Corporation.” 

The facts in the Sloan Shipyards case were even 
more favorable to the argument of the appellant here 
than the facts are in this case. The contract w’hich we 
are considering here, recites the defendant as the person 
controlling the ship, directing her movements, assigning 
her to various agents for operation (no mention of the 
U. S. is made). In the Sloan Shipyards case, the con¬ 
tract was made with the Fleet Corporation “represent¬ 
ing the United States of America.” The Fleet Corpora¬ 
tion was the contractor, and the Supreme Court at page 
568, said: 

“We attach no importance to the fact that the 
second contract, alleged to have been illegally 
extorted, was made with the Fleet Corporation 
‘representing the United States of America.’ The 
Fleet Corporation was the contractor, even if the 
added words had any secondary effect. But the 
bill alleges that it was brought about by the 
wrongful act of the Fleet Corporation. The con¬ 
clusion that we reach is that the District Court 
erred in dismissing the bill, and we regard it as 
led up to and almost required by the decisions 
heretofore reached in The Lake Monroe (Re 
United States) 250 U. S. 246, 63 L. Ed. 962, 39 
Sup. Ct. Rep. 460, and United States v. Strang, 
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254 U. S. 491, 65 L. Ed. 368, 41 Sup. Ct. Rep. 165. 
See further Dakota Cent. Tcleph. Co. v. South 
Dakota, 250 U. S. 163, 177, 178, 63 L. ed. 910, 4 
A. L. R. 1623 P. U. R. 1919D, 717, 39 Sup. Ct. 
Rep. 507; Northern P. R. Co. v. North Dakota , 
250 U. S. 135, 152, 63 L. ed. 897, 905, P. U. R. 
1919D. 705, 39 Sup. Ct. Rep. 502, 18 N. C. C. A. 
878. The transfer of the property of the Fleet 
Corporation to the Shipping Board by the Act 
of June 5, 1920, chap. 250, Sec. 4, 41 Stat. at L. 
988, 990, may affect the value of the remedy 
afforded by the present suit, but not the jurisdic¬ 
tion of the court.” 

The decision of Judge Bean (Astoria v. Fleet Corp ., 
295-F415) in the District Court of Oregon is novel, but 
even if it is sustained, on the facts it has no applica¬ 
tion to the case at bar. 

In that case the President directed the Fleet Cor¬ 
poration to do a certain act for him March 25, 1918, in 
the prosecution of the War.—In the case at bar the 
Fleet Corp. long after the war was over, January, 1924, 
was engaged in operating merchant vessels for profit in 
competition with other vessels both American and 
foreign. 

In the recent case of Providence Eng. Corp . v. 
Downey Shipbuilding Corp., 294 Fed. 641, decided Nov. 
5, 1923, by the Circuit Court of Appeals of the Second 
Circuit, the authoritative cases involving the status of 
the Emergency Fleet Corporation and similar entities 
in relation to the Government as well as to private in¬ 
dividuals and employees are collected and discussed in 
a learned opinion. That was a suit for foreclosure of 
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mortgages against the Fleet Corporation, and from a 
decree of foreclosure the Fleet Corporation appealed and 
urged every conceivable defense to the foreclosure, in¬ 
cluding the defense that the Corporation was, as to such 
mortgages, a branch of the Government and therefore 
immune to suit; and the further contention that if not 
itself immune, the Corporation was not the real party 
in interest, which was the United States, and the Cor¬ 
poration therefore could not be sued. After a review of 
all the authorities, the Court said, upon the question of 
the Fleet Corporation's status: 

“We have thus reviewed, no doubt at too 
great length, the decisions of the courts as to the 
legal status of the Fleet Corporation. The con¬ 
clusion which we have reached, upon principle 
and upon the authorities, is that that corporation 
is a private business corporation, constituting a 
distinct entity, and that it is not entitled to the 
immunities of the sovereign, but is liable to suit 
as any other private corporation upon its con¬ 
tracts even though it contracted as representing 
the United States. * * * By its incorpora¬ 

tion it was made a private corporation with 
power to sue and be sued and was responsible be¬ 
fore the law upon all of its contracts as well as 
for its wrongful acts” (294 Fed. 656). 

“While the Fleet Corporation may have been 
created and controlled by the government for its 
owii purpose, it by no means follows that such 
a corporation is in effect the government, and so 
not subject to the rules of law governing other 
corporations. A government, engaging in a par¬ 
ticular business through the instrumentality of 
a corporation, may divest itself pro hac vice of 
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its sovereign character, so as to render the cor¬ 
poration liable in the same way that a private 
corporation is liable” (294 Fed. 646). 

In its discussion the Court approved the opinion of 
Judge Hand, sitting in the District Court, Southern Dis¬ 
trict of New York, in Gould Coupler Co. v. U. S. 8. B. 
E. F. C., 261 Fed. 716, where he said: 

“When the President chose the Fleet Cor¬ 
poration as his agent to discharge the duties so 
imposed upon him * # * he chose it with all 

its limitations upon its head.” 

In Haines v. Lone Star Shipbuilding Co., 268 Pa. 92, 
110 Atl. 788, also approved by the Circuit Court of Ap¬ 
peals, plaintiff attached funds in the hands of the Fleet 
Corporation to which defendant had claim under con¬ 
tracts to construct hulls for use in building ships. The 
Fleet Corporation and the U. S. Attorney General 
sought to quash the writ on the ground that the Cor¬ 
poration was an agency of the Government and in mak¬ 
ing the contract in question, merely exercised the powers 
of the President under the Act of 1917. In sustaining 
the attachment, the Court held that the Fleet Corpora¬ 
tion is “a business corporation, to be treated as such,” 
saying: 

“If the Fleet Corporation was to be immune 
from civil process of any nature whatever, why 
the necessity of a Fleet Corporation at all? The 
United States Government, acting through the 
Shipping Board as such, was immune from such 
process. It possessed the power and authority 
to do all the corporation could do. What was the 
intent of the Congress when it authorized the 


19 


creation of the Fleet Corporation if it was not 
for the purpose of conducting a business corpora¬ 
tion and assuring to those with whom it dealt 
that they would have a speedy adjustment of all 
claims? If not so adjusted, they had a debtor 
responsible in a court of law for the contracts 
and obligations undertaken, and when its con¬ 
tractors incurred debts a way was at hand, as in 
this case, to compel payment.” 

In Providence Eng. Corp. v. Downey Shipbuilding 
Corp., supra, the Circuit Court of Appeals, on the ques¬ 
tion of the real party in interest, and discussing the 
effect of the contract showing that the party contracting 
was the Fleet Corporation “representing the United 
States of America,” simply referred to Astoria Marine 
Iron Works v. U. S. F. C., 258 U. S. 569, 66 L. ed. 762, 
where a similar claim was asserted and the Supreme 
Court ruled: 

“The Fleet Corporation w r as the contractor, 
even if the added w T ords had any secondary 
effect.” 

The Circuit Court of Appeals then held: 

“What has been said makes if plain that the 
Fleet Corporation must be regarded as the real 
party to the contract and is the real party in 
interest. * * * We see no escape from the 

conclusion that the United States is not the real 
party in interest under the three mortgages given 
by the Downey Corporation to the Fleet Corpora¬ 
tion.” 

In the case at bar the real point at issue w T ould seem 
to be, not so much the ownership of the S. S. Dun - 
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gannon, but rather who was the employer of O'Shea and 
who, as such employer, owed him the duty required by 
the provisions of the Federal Employer's Liability Acts. 
And on this question, the principles applied in the above 
cited cases are, it is submitted, conclusive. O’Shea 
clearly could in no sense be considered the employee of 
the United States. He was the employee of the Fleet 
Corporation. Such corporation was the nominal, as well 
as the real party in interest to the contract of employ¬ 
ment. There was nothing about the contract to make 
the United States a “party in interest” to the relation¬ 
ship; and there was nothing in such relationship to 
afford the Fleet Corporation any claim of sovereignty. 

In U. 8. S. B. E. F. C. v. Sullivan, 2G1 U. S. 146, 67 
L. ed. the Supreme Court dismissed a writ of error from 
a Pennsylvania judgment in a case wiiere a truck driver, 
injured wiiile in the employ of the Fleet Corporation, 
applied for compensation under the Pennsylvania Work¬ 
men’s Comj)ensation Bureau. The Fleet Corporation de¬ 
fended on the ground that claimant was an employee of 
such corporation and consequently a “civil employee of 
the United States of America,” and should claim under 
the Federal Workmen's Compensation Act. Claimant 
obtained an award under the State law, w T hich award 
w r as upheld. In the opinion of the State Court (76 Pa. 
Sup. Ct. 30), the Fleet Corporation w as characterized as 

“a corporation of the District of Columbia, doing 
business in this state, engaged in performing cer¬ 
tain important matters committed to it by the 
Shipping Board relative to the purchase, con¬ 
struction, equipment, etc., of merchant vessels in 
the commerce of the United States.” 


Answering Appellant’s Point V . 

Assumption of Risk. 

The appellee did not assume the risk of obeying a 
negligent order. 

We believe that the charge of the Judge was correct 
on the subject of assumption of risk and was more 
favorable to the defendant below than the plaintiff 
below. The subject of assumption of risk w T as reviewed 
by the Circuit Court of Appeals for the Second Circuit 
in the case of Panama v. Johnson, 289 Fed. 967 (this is 
the case in which the Supreme Court of the United 
States has recently upheld the constitutionality of Sec¬ 
tion 33). 

Although the subject of assumption risk was argued 
and briefed before the Supreme Court of the United 
States, in the Panama-Johnson case, no discussion on 
the subject has been made by Justice Van Devanter in 
the decision of the Court. Therefore we must accept 
the decision of the Circuit Court of Appeals, as author¬ 
itative on the subject. Judge Rogers, sitting in the 
Circuit Court of Appeals, 289 F. 967, said in part as 
follows, on page 979: 

“In considering whether the plaintiff volun¬ 
tarily assumed the risk we may consider the 
nature of his employment. This man was a 
seaman, and was injured while obeying an order 
given him by an officer of his ship, and which 
directed him to climb the ladder. It is the duty 
of seamen to remain with the ship and to act in 
obedience to the commands of the master. Dis- 
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obedience of orders by a seaman may involve him 
in serious consequences, and subject him to pos¬ 
sible forfeiture of the wages previously earned 
and to imprisonment by the master. And if he 
leaves the ship without the master’s consent and 
just cause he in like manner forfeits his wages 
and is liable to imprisonment. See The City of 
Norwich (C. C. A.) 279 Fed. 687, 699. 

A master of a vessel has authority to enforce 
discipline on his ship, and to compel the obedience 
of seamen and may inflict corporal punishment 
upon them. In 20 Am. & Eng. Ency. of Law, 
p. 203, it is laid down that his authority in this 
respect 4s of a summary character, and somewhat 
resembles that of a parent over his children, a 
master over his servants or apprentices, or a 
schoolmaster over his scholars.’ This power he 
has in order to maintain the good order and dis¬ 
cipline of the ship. And as a means of punish¬ 
ment he may imprison or confine a seaman on 
the vessel. And the misconduct of a seaman may 
work a forfeiture of wages previously earned. 
35 Cyc. 1224. In cases of an aggravated char¬ 
acter, it may involve, also, an absolute forfeiture 
of his clothing and effects on board the ship. It 
is the duty of a seaman to remain with the ship 
to the expiration of his term of service, and if 
he quits the ship without justifiable cause he 
also forfeits his wages already earned and his 
effects on board the ship.” 

On page 980, the Court said as follows: 

“There is, however, no necessity for basing 
this decision on the doctrine that the plaintiff 
cannot be regarded as having voluntarily assumed 
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the risk. The maritime law imposed upon the 
shipowner the risk incident to the use of defective 
and dangerous appliances, and we see nothing 
in the new legislation which changes the law in 
this regard. The federal Employers’ Liability 
Act did not create the law. It simply recognizes 
it as it already existed and restricted it in the 
classes of cases embraced in Section 4 of the act. 
What the law previously was is stated by this 
court in Cricket 8. 8. Co. v. Parry (C. C. A.) 
263 Fed. 523, in which we held that a shipowner 
cannot avoid liability for injury to a seaman by 
a defective and dangerous appliance, on the 
ground that the seaman knew of the defect when 
he shipped. We declared in that case that, if a 
shipowner supplied a defective and dangerous 
appliance when a proper one could not be ob¬ 
tained, he did so at his own risk and not at the 
risk of the seaman. There are cases in the other 
circuits holding the same doctrine. The Fuller¬ 
ton, 67 Fed. 1, 92 C. C. A. 463; The Colusa, 248 
Fed. 21, 160 C. C. A. 161 (both in the Ninth 
Circuit); Globe 8. 8. Co. v. Moss (6th Cir.) 245 
Fed. 54, 157 C. C. A. 350; Lafourche Packet Co. 
v. Henderson (5th Cir.), 94 Fed. 871. The law 
as laid down in the above cases is amply sufficient 
to justify the plaintiff’s position that he did not 
assume the risk arising from the insufficient and 
dangerous apparatus which the shipowner fur¬ 
nished at its and not the plaintiff’s risk.” 


Turning to the decision of the same Court in the 
case of Parry v. Cricket, 263 Fed. 523 (in which writer 
was the attorney), we have a case where a sea¬ 
man was injured on a defective winch. The evidence 


24 


indicated that he had worked on the ship and knew of 
the defect, and that knowing of it, he completed one 
voyage and signed on for a new voyage, and while on 
the second voyage, was injured through the defect in 
said winch. If ever a seaman might be said to have 
assumed the risk of defective appliances or negligent 
order (they amount to the same thing) it would be in 
that case. 

Referring to these facts, Judge Ward, in writing the 
opinion, said at page 525: 

“The defendant contends that the plaintiff 
cannot recover because he shipped with knowledge 
of the condition complained of and because, so 
far as the wire rope is concerned, proper rope 
could not be obtained. Two decisions of this 
court are cited in support of the first proposition, 
Cunard S. S. Co. v. Smith, 255 Fed. 846, 167 C. 
C. A. 174; D., L. & W. R. R. Co. v. Tomasco, 256 
Fed. 16, 167 C. C. A. 286. We do not think them 
applicable because the plaintiffs were shore serv¬ 
ants, in the first a longshoreman, and in the sec¬ 
ond a railroad hand. We are considering the 
rights of seamen, who have constituted from early 
times a peculiar class. The unusual protection 
extended to them is reflected in the familiar say¬ 
ing that they are the wards of the admiralty. 
As to the second proposition, shipowners cannot 
justify furnishing them with defective and 
dangerous appliances on the ground that they 
knew of it. The remarks of Mr. Justice Brown 
in The Iroquois, 194 U. S. 240, 24 Sup. Ct. 640, 
48 L. Ed. 955, quoted by the defendant, are not 
to be understood as holding that defective and 
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dangerous appliances are among the ordinary 
risks of the calling: 

‘Even the claims of humanity must be 
weighed in a balance with the loss that would 
probably occur to the owners of the ship and 
cargo. A seafaring life is a dangerous one, 
accidents of this kind are peculiarly liable to 
occur, and the general principle of law that a 
person entering a dangerous employment is 
regarded as assuming the ordinary risks of such 
employment is peculiarly applicable to the case 
of seamen.’ 

The claim he was considering was that the 
master ought to have gone into an intermediate 
port to get surgical attendance for a sailor who 
had fallen from aloft in heavy weather. The in¬ 
jury was an accident pure and simple, necessarily 
attending the seaman’s occupation. 

So, as to the second proposition, we think 
that vessel owners who sail their ships with im¬ 
proper appliances, when they cannot get proper 
ones, do so at their own risk, and not at that of 
the seamen. On this subject the court correctly 
charged as follows; 

‘.If you find that the defendant used reason¬ 
able diligence in trying to procure % inch 
rope or hemp heart cable, and was unable to 
procure the same after due effort, and if you 
find that the use of the % inch steel heart, 
cable rendered the winch in question unsea¬ 
worthy, the inability of the defendant to 
procure the % inch rope of hemp heart cable 
is not excused, as it was not thereby justified 
in causing the plaintiff to use an unsea worthy 
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appliance without being liable for the con¬ 
sequences.’ 

This seems to use in accordance with the view 
that the courts have taken throughout as to the 
relation of master and seaman.” 

Appellant refers to a certain part of the decision 
of the Supreme Court in The Iroquois. The claim that 
Justice Brown was considering, was that the master 
ought to have gone into an intermediate port to get 
surgical attendance for a sailor who had fallen from 
aloft in heavy weather. It did not apply to a case like 
this (as pointed out by Judge Ward above). 

Answering Appellant’s Point VI. 

The Court properly charged the jury, and it was 
for them to determine, “whether the defendant 
failed in its duty to the plaintiff in ordering him to 
do the work of cleaning up this oil in the cargo hold 
under the conditions surrounding the doing of the 
work at the time.” 

This was undoubtedly an improvident order; just 
the kind of an improvident order referred to in The 
Osceola, 189 U. S. 158. There, a lake steamer was 
coming to a dock. The master or commanding officer 
ordered the libellant, a seaman, to work in a dangerous 
position, and as the ship changed her course to reach 
the dock, the wind caught the upright gangplank with 
such force as to cause it to fall on the libellant. It was 
because of this decision that Congress sought to change 
the Maritime Law, and on March 5th, 1915, passed 
Section 20 providing, that thereafter the negligence of a 
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seaman in command should no longer be a bar to re¬ 
covery. 

The case of Chelentis v. Luckenbach, 247 U. S. 372, 
explains why that act failed. The purpose has now 
been accomplished by amendment. 

The facts in all of these three important cases 
(Clielenti8 v. Luckenbach, the Osceola and Panama v. 
Johnson, the latest) show that the proximate and im¬ 
mediate cause was of the injury the improvident order 
of the commanding officer compelling the seaman to do 
something with tools and appliances, under circum¬ 
stances and conditions, that was dangerous. 

Taking for instance the language of the Supreme 
Court in the last case, Panama v. Johnson, “the plaintiff 
charged that the injuries resulted from the negligence 
of the ship’s officers in permitting the canvas dodger to 
be stretched and insecurely fastened across the top of 
the ladder and in ordering the seaman to go up the 
ladder” 

The seaman wanted to go up a safe ladder, inside 
the companion way, of this passenger ship. The chief 
steward would not let him go that way because his 
clothes were soiled. He appealed to the third mate who 
was in charge on the bridge and asked him what he 
should do. The third mate ordered him to climb up 
the dangerous ladder outside. In doing this he fell and 
was hurt. 

In the Chelentis case, 247 U. S. 372, where writer 
was also the attorney, the plaintiff, a fireman, was 
ordered to dump ashes on the windward (exposed) 
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side of the ship during exceedingly bad weather. He 
asked the engineer in charge to give him another man 
to assist, so that the ashes could be carried to the lee 
side of the vessel. This request was refused, and he 
was ordered and forcibly compelled to attempt to carry 
out the order. While so doing he was caught by the 
sea and lost a leg as a result of injuries sustained. 

In the case at bar the plaintiff, the boatswain who 
was a mere foreman in charge of a few men under¬ 
neath him, but took all orders from the mate, and must 
obey all orders of the mate and master, was directed to 
work for a number of days in the middle of the winter 
on the Atlantic Ocean, to remove a large quantity of 
oil that had been negligently permitted to get into one 
of the cargo holds from a fuel tank immediately below 
it. Had the master waited until the ship got into port, 
the oil could have., been pumped by pumps on the fuel 
dock back into the tank’, where' it belonged, in a very 
short time, but for some reason, he wanted this oil back 
in before he got to port (probably did not want it dis¬ 
covered) ; and he insisted upon the work being done, and 
although the men protested from day to day and were 
sick from the fumes and suffering with cold and gen¬ 
eral discomfort, he insisted that they continue the work, 
he even told them that he would land them on an island 
in the middle of the Atlantic if they did not obey orders. 
The weather gradually got worse on the day before the 
accident, and it was so bad that they could do little 
but hold on to life lines due to the rolling of the vessel 
and on the day of the accident, they could hardly do 
anything, still they were compelled to work there at 
the last, the boatswain was ordered to put the cover on 
the tank and while getting ready to obey this order, he 
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slipped with the roll of the ship and fell on his back 
on a steel bolt which protruded on the edge of the 
opening of the tank. This fall crushed one of the 
vertebrae of his back, produced partial paralysis and 
has seriously and permanently disabled him. The 
master did not thereupon require any more work to be 
done in that hold on that voyage or even in port for 
the oil was still there on the next trip, conclusively 
showing that there was no necessity to do the work at 
sea. 

While we .think that the original verdict of the jury 
should have been permitted to stand, |25,000, it cer¬ 
tainly must appear to this Court that the verdict as re¬ 
duced to #15,000 should be paid. 

Respectfully submitted, 

ss 
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APPENDIX. 

SUPREME COURT OF THE UNITED STATES. 
No. 369.— October Term, 1923. 


Panama Railroad Company, 

Plai n tiff-in-EiTor , 

—against— 


Andrew Johnson. 


In Error to the United States Circuit Court of Appeals 
for the Second Circuit. 

Attorneys 

For Plaintiffin-Error— Richard Reid Rogers, New 
York. 

Amicus Curae— Burlingham, Veeder, Mastin & 
Fearey ; Kirlin, Woolsey, Campbell, Hickox 
& Keating, New York. 

For Andrew Johnson— Silas Blake Axtell, Esq., 
Wade H. Ellis, Esq., Washington. 

Mr. Justice Van Devanter delivered the opinion of 
the Court. 

This was an action by a seaman against his em¬ 
ployer, the owner of the ship on which he was serving, 
to recover damages for personal injuries suffered at sea 
while he was ascending a ladder from the deck to the 
bridge in the course of his employment,—the complaint 
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charging that the injuries resulted from negligence of 
the employer in providing an inadequate ladder and 
negligence of the ship’s officers in permitting a canvas 
dodger to be stretched and insecurely fastened across 
the top of the ladder and in ordering the seaman to go 
up the ladder. The employer was a New York corpora¬ 
tion. The ship was a domestic merchant vessel which 
at the time of the injuries was returning from an Ecua¬ 
dorian port. The action was brought on the common- 
law side of a District Court of the United States, and 
the right of recovery was based expressly on section 20 
of the Act of March 4, 1915, c. 153, 38 Stat. 1185, as 
amended by section 33 of the Act of June 5, 1920, c. 
250, 41 Stat. 1007, which reads as follows: 

“Sec. 20. That any seaman who shall suffer 
personal injury in the course of his employment 
may, at his election, maintain an action for dam¬ 
ages at law, with the right of trial by jury, and 
in such action all statutes of the United States 
modifying or extending the common-law right or 
remedy in cases of personal injury to railway 
employees shall apply; and in case of the death 
of any seaman as a result of any such personal 
injury the personal representative of such sea¬ 
man may maintain an action for damages at law 
with the right of trial by jury, and in such action 
all statutes of the United States conferring or 
regulating the right of action for death in the 
case of railway employees shall be applicable. 
Jurisdiction in such actions shall be under the 
court of the district in which the defendant em¬ 
ployer resides or in which his principal office is 
located.” 
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The defendant unsuccessfully demurred to the com¬ 
plaint and then answered. The issues were tried to the 
court and a jury; a verdict for the plaintiff was re¬ 
turned, and a judgment was entered thereon, which the 
Circuit Court of Appeals affirmed. 289 Fed. 964. The 
defendant prosecutes this writ of error. 

1. Apparently the action was not brought in the 
district of the defendants residence or principal office 
as provided in the act; and on this ground the defend¬ 
ant objected that the District Court could not entertain 
it. The objection was not made at the outset on a 
special appearance, but after the defendant had ap¬ 
peared generally and demurred to the complaint. The 
Court thought the objection went to the venue only and 
was waived by the general appearance; so the objection 
was overruled. 277 Fed. 859. Error is assigned on the 
ruling; but we think it was right. 

The case arose under a law of the United States and 
involved the requisite amount, if any was requisites 
so there can be no doubt that the case was within the 
general jurisdiction conferred on the District Court by 
section 24 of the Judicial Code, unless, as the defend¬ 
ant contends, it was excluded by the concluding provi¬ 
sions of the Act, which says: “Jurisdiction of such ac¬ 
tions shall be under the court of the district in which 
the defendant employer resides or in which his principal 
office is located.” Although not happily worded, the 
provision, taken alone, gives color to the contention. 
But as a general rule, where existing legislation on a 
particular subject has been systematically revised and 

i See the first and third subdivisions of section 24 of the Judicial 
Code. 
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restated in a comprehensive general statute, such as 
the Judicial Code, subsequent enactments touching that 
subject are to be construed and applied in harmony 
with the general statute, save as they clearly manifest 
a different purpose. An intention to depart from a 
course or policy thus deliberately settled is not lightly 
to be assumed. See United States v. Barnes, 222 U. 
S. 513, 520; United States v. Sweet, 245 U. S. 563, 572. 
The rule is specially pertinent here. Beginning with 
the Judiciary Act of 1789, Congress has pursued the 
policy of investing the Federal Courts—at first the 
Circuit Courts, and later the District Courts—with a 
general jurisdiction expressed in terms applicable alike 
to all of them and of regulating the venue by separate 
provisions designating the particular district in which a 
defendant shall be sued, such as the district of which 
he is an inhabitant or in which he has a place of busi¬ 
ness,—the purpose of the venue provisions being to 
prevent defendants from being compelled to answer and 
defend in remote districts against their will. This 
policy was carried into the Judicial Code, and is shown 
in sections 24 and 51, one embodying general jurisdic¬ 
tional provisions applicable to rights under subsequent 
laws as well as laws then existing, and the other con¬ 
taining particular venue provisions. A reading of the 
provision now before us with those sections, and in the 
light of the policy carried into them, makes it reason¬ 
ably certain that the provision is not intended to affect 
the general jurisdiction of the District Courts as 
defined in section 24, but only to prescribe the venue 
for actions brought under the new act of which it is a 
part. No reason why it should have a different purpose 
has been suggested, nor do we perceive any. Its use of 


35 


the word “jurisdiction” seems inapt, and therefore not 
of special significance. The words “shall be” are 
stressed by the defendant, but as they are found also in 
the earlier provisions which uniformly have been held 
to relate to venue only, they afford no ground for a 
distinction. 

By a long line of decisions, recently reaffirmed, it is 
settled that such a provision merely confers on the 
defendant a personal privilege which he may assert, or 
may waive, at his election, and does waive if, when sued 
in some other district, he enters a general appearance 
before or without claiming his privilege. Interior Con¬ 
struction & Improvement Co. v. Gibney, 160 U. S. 217; 
United States v. Hvoslef, 237 U. S. 1, 11; General In¬ 
vestment Co. v. Lake Shore & Michigan Southern Ry. 
Co., 260 U. S. 261, 272, 275; Lee v. Chesapeake & Ohio 
Ry. Co., 260 U. 8. 653, 655. 

2. The defendant objects that the statute whereon 
the plaintiff based his right of action is in conflict with 
section 2 of Article III of the Constitution, which ex¬ 
tends the judicial power of the United States to “all 
cases of admiralty and maritime jurisdiction.” Before 
coming to the particular grounds of the objection, it 
will be helpful to refer briefly to the purpose and scope 
of the constitutional provision as reflected in prior 
decisions. 

As there could be no cases of “admiralty and mari¬ 
time jurisdiction” in the absence of some maritime law 
under which they could arise, the provision presupposes 
the existence in the United States of a law of that char¬ 
acter. Such a law or system of law existed in Colonial 
times and during the Confederation and commonly was 
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applied in the adjudication of admiralty and maritime 
cases. It embodied the principles of the general mari¬ 
time law, sometimes called the law of the sea, with 
modifications and supplements adjusting it to condi¬ 
tions and needs on this side of tlfc Atlantic. The framers 
of the Constitution were familiar with that system and 
proceeded with it in mind. Their purpose was not to 
strike down or abrogate the system, but to place the 
entire subject—its substantive as well as its procedural 
features—under national control because of its intimate 
relation to navigation and to interstate and foreign 
commerce. In pursuance of that purpose the con¬ 
stitutional provision was framed and adopted. Although 
containing no express grant of legislative power over 
the substantive law, the provision was regarded from 
the beginning as implicitly investing such power in the 
United States. Commentators took that view; Congress 
acted on it, and the courts, including this court, gave 
effect to it. Practically therefore the situation is as if 
that view were written into the provision. After the 
Constitution went into effect, the substantive law there¬ 
tofore in force was not regarded as superseded or as 
being only the law of the several States, but as having 
become the law of the United States,—subject to power 
in Congress to alter, qualify or supplement it as experi¬ 
ence or changing conditions might require. When all is 
considered, therefore, there is no room to doubt that 
the power of Congress extends to the entire subject and 
permits of the exercise of a wide discretion. But there 
are limitations which have come to be well recognized. 
One is that there are boundaries to the maritime law 
and admiralty jurisdiction which inhere in those sub¬ 
jects and cannot be altered by legislation, as by exclud- 
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ing a thing falling clearly within them or including a 
thing falling clearly without. Another is that the spirit 
and purpose of the constitutional provision require that 
the enactments,—when not relating to matters whose 
existence or influence is confined to a more restricted 
field, as in Cooley v. Board of Wardens, 12 How. 299, 
319,—shall be co-extensive with and operate uniformly in 
the whole of the United States. Waring v. Clarke, 5 
How. 441, 457; The Lottawanna, 21 Wall. 558, 574, 577; 
Butler v. Boston & Savannah Steamship Co., 130 U. S. 
527, 556, 557; In re Garnett, 141 U. S. 1, 12; Southern 
Pacific Co. v. Jensen, 244 U. S. 205, 215; Knickerbocker 
Ice Co. v. Stewart, 253 U. S. 149, 164; Washington v. 
Dawson <6 Co., 264 U. S. —; 2 Story Const., 5th ed. 
Secs. 1663, 1664, 1672. 

In this connection it is well to recall that the Con¬ 
stitution, by section 1 of Article III, declares that the 
judicial power of the United States shall be vested in 
one Supreme Court “and in such inferior courts as the 
Congress may from time to time ordain and establish,” 
and, by section 8 of Article I, empowers the Congress 
to make all laws which shall be necessary and proper 
for carrying into execution the several powers vested in 
the government of the United States. Mention should 
also be made of the enactment by the first Congress, now 
embodied in sections 24 and 256 of the Judicial Code, 
whereby the District Courts are given exclusive original 
Jurisdiction “of all civil causes of admiralty and mari¬ 
time jurisdiction, saving to suitors in all cases the right 
of a common-law remedy where the common law is 
competent to give it.” 

The particular grounds on which a conflict with sec¬ 
tion 2 of Article III is asserted are that the statute 
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enables a seaman asserting a cause of action essentially 
maritime to withdraw it from the reach of the maritime 
law and the admiralty jurisdiction, and to have it de¬ 
termined according to the principles of a different 
system applicable to a distinct and irrelevant field, and 
also disregards the restriction in respect of uniformity. 
For reasons which will be stated we think neither 
ground can be sustained. 

The statute is concerned with the relative rights and 

obligations of seamen and their employers arising out 

of personal injuries sustained by the former in the 

course of their employment. Without question this is 

a matter which falls within the recognized sphere of the 

maritime law, and in respect of which the maritime 

rules have differed materiallv from those of the common 

%/ 

law applicable to injuries sustained by employees in 
non-maritime service. But as Congress is empowered 
by the constitutional provision to alter, qualify or sup¬ 
plement the maritime rules, there is no reason why it 
may not bring them into relative conformity to the 
common-law rules or some modification of the latter, 
if the change be countrywide and uniform in operation. 
Not only so, but the constitutional provision interposes 
no obstacle to permitting rights founded on the mari¬ 
time law or an admissible modification of it to be en¬ 
forced as such through appropriate actions on the com¬ 
mon-law side of the courts,—that is to say, through pro¬ 
ceedings in personam according to the course of the 
common law\ Chelentis v. Luckenbach Steamship Co., 
247 U. S. 372, 384; Knickerbocker Ice Co. v. Stewart, 
253 U. S. 149, 159. This w’as permissible before the 
Constitution, and it is still permissible. Judicial Code, 
Secs. 24 and 256; Waring v. Clarke, 5 How. 441, 460; 
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.New Jersey Steam Navigation Co. v. Merchants’ Bank, 
6 How. 344, 390; Leon v. Galceran, 11 Wall. 185, 188, 
191; Schoonmaker v. Gilmore, 102 IT. S. 118; Knapp, 
Stout d Co. v. McCaffrey, 177 U. S. 638, 646; Carlisle 
Packing Co. v. Sandanger, 259 U. S. 255, 259; Red Cross 
Line \. Atlantic Fruit Co., 264 U. S.- 

Rightly understood the statute neither withdraws in¬ 
juries to seamen from the reach and operation of the 
maritime law, nor enables the seamen to do so. On the 
contrary, it brings into that law new rules drawn from 
another system and extends to injured seamen a right 
to invoke, at their election, either the relief accorded by 
the old rules or that provided by the new rules. The 
election is between alternatives accorded by the mari¬ 
time law as modified, and not between that law and 
some non-maritime svstem. 

The source from w T hich the new rules are drawn con¬ 
tributes nothing to their force in the field to which 
they are translated. In that field their strength and 
operation come altogether from their inclusion in the 
maritime law. Louisville d Nashville R. R. Co. v. 
Western Union Telegraph Co., 237 U. S. 300, 303. True, 
they are not in so many words made part of that law; 
but an express declaration is not essential to make them 
such. As originally enacted, section 20 was part of an 
act the declared purpose of which was “to promote the 
welfare of American seamen.” It then provided that in 
suits to recover damages for personal injuries “seamen 
having command shall not be held to be fellow-servants 
with those under their authority,” and in Chelentis v. 
Luckenbach Steamship Co., supra, p. 384, this court 
treated it as part of the maritime law, but held it did 
not disclose a purpose “to impose on shipowners the 
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same measure of liability for injuries suffered by the 
crew while at sea as the common law prescribes for 
employers in respect of their employees on shore.” After 
that decision the section was re-enacted in the amended 
form hereinbefore set forth as part of an act the ex¬ 
pressed object of which was “to provide for the promo¬ 
tion and maintenance of the American merchant 
marine.” In that form it makes applicable to personal 
injuries suffered by seamen in the course of their em¬ 
ployment “all statutes of the United States modifying 
or extending the common-law right or remedy in cases 
of personal injury to railway employees.” Thus its 
origin, environment and subject-matter show that it is 
intended to, and does, bring the rules to which it refers 
into the maritime law. 

But it is insisted that, even if the statute brings 
those rules into that law, it is still invalid in that it 
restricts the enforcement of rights founded on them to 
actions at law, and thereby encroaches on the admiralty 
jurisdiction intended by the Constitution. It must be 
conceded that the construction thus sought to be put 
on the statute finds support in some of its w’ords, and 
also that if it be so construed a grave question will arise 
respecting its constitutional validity. But, as this court 
often has held, “a statute must be construed, if fairly 
possible, so as to avoid not only the conclusion that it is 
unconstitutional but also grave doubts on that score.” 
United States v. Jin Fuexj Moy , 241 U. S. 394, 401; 
United States v. Delaware and Hudson Co,, 213 U. S. 
366, 407-408; Baendcr v. Barnett, 255 U. S. 224. The 
question arises, therefore, whether the statute is fairly 
open to such a construction. There may be room for 
diverging opinions about the answer, but we think the 
better view is that it should be in the affirmative. 
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The course of legislation, as exemplified in Section 
9 of the Judiciary Act of 1789, Section 563 (par. 8) and 
711 (par. 3) of the Revised Statutes, and Sections 24 
(par. 3) and 256 (par. 3) of the Judicial Code, always 
has been to recognize the admiralty jurisdiction as open 
to the adjudication of all maritime cases as a matter of 
course, and to permit a resort to common-law remedies 
through appropriate proceedings in personam as a mat¬ 
ter of admissible grace. It therefore is reasonable to 
believe that had Congress intended by this statute to 
withdraw rights of action founded on the new rules 
from the admiralty jurisdiction and to make them 
cognizable only on the common-law side of the courts, it 
would have expressed that intention in terms befitting 
such a pronounced departure,—that is to say, in terms 
unmistakably manifesting a purpose to make the resort 
to common-law remedies compulsory, and not merely 
permissible. But this was not done. On the contrary, 
the terms of the statute in this regard are not impera¬ 
tive but permissive. It says “may maintain” an action 
at law “with the right of trial by jury,” the import of 
which is that the injured seaman is permitted, but not 
required, to proceed on the common law side of the 
court with a trial by jury as an incident. The w r ords 
“in such action” in the succeeding clause are all that are 
troublesome. But we do not regard them as meaning 
that the seaman may have the benefit of the new rules if 
he sues on the law side of the court, but not if he sues 
on the admiralty side. Such a distinction would be so 
unreasonable that we are unwilling to attribute to Con¬ 
gress a purpose to make it. A more reasonable view, 
consistent with the spirit and purpose of the statute as 
a whole, is that the words are used in the sense of “an 
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action to recover damages for such injuries,” the em¬ 
phasis being on the object of the suit rather than the 
jurisdiction in which it is brought. So we think the 
reference is to all actions brought to recover compen¬ 
satory damages under the new rules as distinguished 
from the allowances covered by the old rules, usually 
consisting of wages and the exjjense of maintenance and 
cure. See The Osceola, 180 U. S. 158; The Iroquois, 
194 U. S. 240; Chelentis v. Luekenbach Steamship Co., 
247 U. S. 372. In this view the statute leaves the in¬ 
jured seaman free under the general law—section 24 
(par. 3) and 250 (par. 3) of the Judicial Code—to as¬ 
sert his right of action under the new rules on the ad¬ 
miralty side of the court. On that side the issues will 
l>e tried by the court, but if he sues on the common-law 
side there will be a right of trial by jury. So construed, 
the statute does not encroach on the admiralty jurisdic¬ 
tion intended by the Constitution, but permits that 
jurisdiction to be invoked and exercised as it has been 
from the beginning. 

Criticism is made of the statute because it does not 
set forth the new rules but merely adopts them by a 
generic reference. But the criticism is without merit. 
The reference, as is readily understood, is to the Em¬ 
ployers’ Liability Act of April 22, 1908, c. 149, 35 Stat. 
65, and its amendments. This is a recognized mode of 
incorporating one statute or system of statutes into an¬ 
other, and serves to bring into the latter all that is 
fairly covered by the reference. Kendall v. United 
States , 12 Pet. 524, 625; In re Heath, 144 U. S. 92; 
Cornj v. Baltimore, 196 U. S. 466, 477; Interstate By. 
Co. v. Massachusetts, 207 U. S. 79, S4. 


The asserted departure from the restriction respect¬ 
ing uniformity in operation is without any basis. The 
statute extends territorially as far as Congress can make 
it go, and there is nothing in it to cause its operation to 
be otherwise than uniform. The national legislation 
respecting injuries to railway employees engaged in in¬ 
terstate and foreign commerce which it adopts has a 
uniform operation, and neither is nor can be deflected 
therefrom by local statutes or local views of common 
law rules. Second Employers ’ Liability Cases, 223 
U. S. 1, 51, 55; Baltimore d Ohio R. R. Co. v. Baugh, 
149 U. S. 368, 378. Of course that legislation will have 
a like operation as part of this statute. 

_A further objection urged against the statute is that 
it conflicts with the due process of law clause of the 
Fifth Amendment in that it permits injured seamen to 
elect between varying measures of redress and between 
different forms of action according a corresponding 
right to their employers, and therefore is unreasonably 
discriminatory and purely arbitrary. The complaint is 
not directed against either measure of redress or either 
form of action but only against the right of election as 
given. Of course the objection must fail. There are 
many instances in the law where a person entitled to 
sue may choose between alternative measures of redress 
and modes of enforcement; and this has been true since 
before the Constitution. But it never has been held, nor 
thought so far as we are advised, that to permit such a 
choice between alternatives otherwise admissible is a 
violation of due process of law. In the nature of things, 
the right to choose cannot be accorded to both parties, 
and, if accorded to either, should rest with the one 
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seeking redress rather than the one from whom redress 
is sought. 

At the trial the defendant requested a directed ver¬ 
dict in its favor on the ground that no actionable negli¬ 
gence was shown, but the request was denied. Although 
approved by the Circuit Court of Appeals, the ruling is 
complained of here. In view of the concurring action of 
the two courts, we deem it enough to say that the record 
discloses sufficient evidence of negligence to warrant its 
submission to the jury. 

The defendant also complains that two requests 
which it preferred on the subject of assumption of risk 
were denied. The requests were so framed that, con¬ 
sidering the state of the evidence, they would no* Lave 
conveyed a right understanding of the subject and 
might well have proved misleading. Their refusal was 
not error. 

Judgment affirmed. 

Mr. Justice Sutherland did not hear the argument 
or participate in the decision. 



